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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

Index No. 150973/2016
IAS Part 39
Justice Scarpulla

In the Matter of the Application of
THE BANK OF NEW YORK MELLON, in its Capacity as
Trustee or Indenture Trustee of 530 Countrywide Residential
Mortgage-Backed Securitization Trusts,

Petitioner,

For Judicial Instructions under CPLR Article 77 on the
Distribution of a Settlement Payment.

N N N N N N N N N N N N

TIG’S MEMORANDUM OF LAW CONCERNING THE DISTRIBUTION
OF SETTLEMENT PROCEEDS ALLOCATED TO CWABS 2006-12

TIG Securitized Asset Master Fund LP (“T1G”), by and through its undersigned counsel,
respectfully submits this Memorandum of Law, together with the Affidavit of Tony Tang, dated
June 27, 2016 (“Tang Aff.”), Concerning the Distribution of Settlement Proceeds Allocated to
CWABS 2006-12.1

PRELIMINARY STATEMENT

On or about June 28, 2011, Petitioner Bank of New York Mellon (“BNY Mellon”)
entered into a Settlement Agreement with Bank of America Corporation, BAC Home Loan
Servicing LP, (collectively “Bank of America”) and Countrywide Financial Corporation and
Countrywide Home Loans, Inc. (collectively, “Countrywide”), to resolve certain claims related
to 530 residential mortgage-backed securities (“RMBS”) trusts sponsored by Countrywide (the
“Trusts™”). TIG holds Class M1 Certificates issued by CWABS Asset-Backed Certificates Trust

2006-12 (“CWABS 2006-12"), one of the Trusts subject to the Settlement Agreement. The

! Because Mr. Tang is currently in China, TIG is submitting a signed, but not notarized, version of his
affidavit. Upon Mr. Tang’s return to the United States next week, TIG will promptly submit a notarized
version of the affidavit.
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“Allocable Share” of the settlement proceeds for CWABS 2006-12 is $62 million. TIG has
appeared in this proceeding to ensure that the $62 million is distributed fairly and properly in
accordance with the terms of the Settlement Agreement and the Pooling and Servicing
Agreement for CWABS 2006-12 (the “PSA”).

The Settlement Agreement provides that the $8.5 billion in settlement proceeds would be
allocated to each of the Trusts pro rata based on the total losses — both losses already realized as
well as projected future losses — for each Trust. The Settlement Agreement further provides the
settlement proceeds allocated to each Trust should be distributed to investors “in accordance
with the distribution provisions of the Governing Agreements” (i.e., the Pooling and Servicing
Agreements). To the extent permitted under the Governing Agreements, the settlement proceeds
should be treated as “Subsequent Recoveries.” However, the Settlement Agreement further
states that none of its terms were intended to modify or amend the Governing Agreements,
including in particular the provisions regarding the distribution of proceeds. Indeed, the
Governing Agreements generally prohibit any amendment regarding the distribution of principal
and interest without the express consent of a requisite percentage of holders of each affected
class of Certificates, and such consent was never obtained. Accordingly, the Trustee has
acknowledged that in the event of a conflict between the Settlement Agreement and the
Governing Agreements, the terms of the Governing Agreements must control. Petition [Dkt. No.
1] 11 34, 40.

The PSA for CWABS 2006-12 includes the term “Subsequent Recovery,” but it is
limited to amounts “specifically related” to particular “Liquidated Mortgage Loans.” Liquidated
Mortgage Loans are defined as mortgage loans that have been sold in foreclosure or otherwise

transferred from the Trust for value. The settlement proceeds here are not “specifically related”
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to any particular Liquidated Mortgage Loans. In fact, the Settlement Agreement was reached
without review of any loan files and does not purport to allocate any proceeds to any particular
loans. Moreover, approximately $130 million of the total Trust losses relate to active loans
remaining in the Trust, with such losses either sustained as a result of loan modifications or
projected future losses. As a result, treating the settlement proceeds as Subsequent Recoveries
would violate the express terms of the PSA.

The proper treatment of the settlement proceeds under the PSA is as “Excess Cashflow,”
which is apparent by tracing through the distribution provisions (Section 4.04) and the various
definitions in the PSA. As detailed below, when the settlement proceeds are properly treated as
Excess Cashflow, they must be distributed first to the senior certificates up to the “Extra
Principal Distribution Amount” then to senior certificates up to the “Unpaid Realized Loss
Amount” for those classes of certificates, and finally to the mezzanine classes of certificates
beginning with the M1 Class. This distribution methodology results in a distribution to investors
in mezzanine classes of approximately $17 million of the $62 million in settlement proceeds
allocated to CWABS 2006-12 (plus the interest accruing on that amount accruing while the
proceeds are in escrow)

This distribution not only complies with the terms of the PSA, but it also makes
economic sense given the structure of the Trust. The senior certificates are protected from losses
both by the existence of the junior classes (which bear losses first) and the
“overcollateralization” of the Trust (i.e., the amount of loan principal in excess of what is
necessary to pay all principal due to all the certificates). To date, none of the senior classes of
Certificates have suffered any shortfall in principal and interest payments. The only harm the

senior classes have suffered is the partial write down of the unpaid principal balance for those
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classes and elimination of the overcollateralization cushion. Upon distribution of the settlement
proceeds (by whatever method), the senior classes will be made whole because the unpaid
principal balance for the senior classes will be fully written up and the overcollateralization
cushion will be fully restored. Under current projections, future losses for the Trust will be
borne exclusively by the mezzanine classes (including the M1 Class). Since the mezzanine
classes also have been written down and will bear the future losses, they are entitled to a portion
of the settlement proceeds to compensate them for those losses. On the other hand, payment of
100% of the settlement proceeds to the senior classes — which suffered no losses and now are
projected to suffer no losses — would result in a windfall to the senior classes at the expense of
the junior classes. Allocating the settlement proceeds as required by the terms of the PSA would
prevent this inequitable result.

ARGUMENT

l. The Settlement Proceeds Allocated To CWABS 2006-12 Must Be Distributed
In Accordance With The Distribution Provisions Of The PSA

Section 3(d)(i) of the Settlement Agreement provides that “the Trustee shall distribute
[the Allocable Share] to Investors in accordance with the distribution provisions of the
Governing Agreement,” and Section 3(d)(vi) states that “[t]he Trustee shall administer the
distribution of the Allocable Shares pursuant to this Settlement Agreement and the Governing
Agreements.” Section 3(d)(i) goes on to state that the settlement proceeds should be distributed
“as though it were a Subsequent Recovery.” However, that is only required to extent it is
consistent with the terms of the Governing Agreements. If it would be inconsistent with the
Governing Agreements to treat the settlement proceeds as Subsequent Recoveries (as is the case
for CWABS 2006-12), then the Settlement Agreement makes clear that the distribution terms of

the Governing Agreement should prevail.
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For example, Section 3(d)(i) also states that if the Governing Agreement for a particular
Trust “does not include the term ‘Subsequent Recovery,” the Allocable Share of such Covered
Trust shall be distributed as though it was unscheduled principal available for distribution on that
distribution date.” Moreover, the Settlement Agreement makes clear in numerous places that it
was not intended to modify or amend any of the provisions of the Governing Agreements,
including in particular the distribution provisions of the Governing Agreements. Section 3(d)(v)
of the Settlement Agreement states that “[n]othing in Subparagraphs 3(d)(i), (ii), or (iii) is
intended to or shall be construed to amend any Governing Agreements...” Similarly, Section 2.1
of the Settlement Agreement states that “[n]othing in this Settlement Agreement is intended to,
or does, amend any of the Governing Agreements.”

The Settlement Agreement’s deference to the terms of the Governing Agreements reflects
the recognition that neither the Trustee nor Countrywide had the power to amend or modify the
Governing Agreements in a way that materially impacts the rights of investors without holding a
vote and obtaining consent of a requisite percentage of the impacted investors. For example, the
PSA for CWABS 2006-12 prohibits any amendments or modifications that impact the amount or
timing of payments to investors without their consent. PSA § 10.01. It further prohibits any
amendment that otherwise “adversely affect[s] in any material respect the interests of the
Holders of any Class of Certificates” without the consent of 66% of the holders of each impacted
class. Id. Thus, any change to the procedures in the PSA for distributing amounts to investors
arguably would require the consent of 100% of investors, but would require at least the consent
of 66% of each impacted class of certificates. No such consent has been obtained and it is
undisputed that the PSA has not been amended in this regard. Since the Settlement Agreement

does not purport to deviate from the distribution provisions of the Governing Agreements, and
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could not have done so even if that were the intent, the Court’s prior approval of the Settlement
Agreement also leaves the distribution provisions of the Governing Agreements unchanged.?

Indeed, the Trustee agrees that the Settlement Agreement “cannot amend or be construed
as amending the Governing Agreements.” Petition [Dkt. No. 1] 1 34. The stated reason the
Trustee filed the Petition was that the Settlement Agreement was directing it to comply with a
distribution methodology that was potentially inconsistent with certain Governing Agreements
and, “could be viewed as contrary to an essential purpose of the overcollaterialization structure.”
Id. § 28. The Trustee properly concludes that if the Settlement Agreement is contrary to the
terms of the Governing Agreements, the Governing Agreements control. 1d. { 40.

Accordingly, this Court must apply the distributions of the PSA for CWABS 2006-12 to
determine how the settlement proceeds allocated to this Trust should be distributed.

I1. Under The Distribution Provisions Of The PSA, A Portion Of The
Settlement Proceeds Must Be Distributed To The M1 Class

The distribution provisions of the PSA are set forth in Section 4.04, which requires
different types of proceeds to be distributed differently. For example, Section 4.04(a) provides
the distribution mechanism for interest payments; Section 4.04(b) provides the distribution
mechanism for the “Principal Distribution Amount”; and Section 4.04(c) provides the
distribution mechanism for “Excess Cashflow.” As detailed below, the settlement proceeds must
be treated as Excess Cashflow, which the PSA directs to be distributed first to the senior classes
only up to certain amounts, with the balance payable to the mezzanine classes beginning with the
M1 Class. Id. § 4.04(c). The balance of the $62 million in proceeds for CWABS 2006-12

payable to the mezzanine classes is approximately $17 million. See, infra, at 11(B).

2 1t is well settled that the court in an Article 77 proceeding “cannot rewrite the language” of a trust
instrument. See, e.g., In the Matter of the Construction of a Trust, 39 N.Y.2d 663, 667 (1976).
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PIMCO - the only other investor in CWABS 2006-12 to have appeared in this
proceeding — contends that the settlement proceeds should treated as “Subsequent Recoveries”
and should be distributed 100% to the senior classes because the senior classes are entitled to be
paid in full first before principal is paid to the mezzanine classes. It is correct that the PSA
requires the “Principal Distribution Amount” (which is defined to include Subsequent
Recoveries, among other things) to be distributed first to the senior classes until the unpaid
principal balance associated with those classes is paid down to zero. See PSA § 4.04(b).
However, the settlement proceeds for CWABS 2006-12 cannot be treated as Subsequent
Recoveries because the PSA limits the term Subsequent Recoveries to amounts that are
specifically allocated to individual loans that have been liquidated and removed from the Trust.
See id. § 1.01 at 47. Accordingly, the settlement proceeds must be distributed as Excess
Cashflow.

A. The Settlement Proceeds Are Not “Subsequent Recoveries™ As That
Term Is Defined In The PSA

The PSA defines “Subsequent Recoveries” as follows:

As to any Distribution Date, with respect to a Liquidated Mortgage Loan
that resulted in a Realized Loss in a prior calendar month, unexpected
amounts received by the Master Servicer (net of any related expenses
permitted to be reimbursed pursuant to Section 3.08 and 3.12)
specifically related to such Liquidated Mortgage Loan after the
classification of such Mortgage Loan as a Liquidated Mortgage Loan.

PSA 8§ 1.01 at 47 (emphasis added). Thus, an amount only constitutes a Subsequent Recovery to
the extent it is “specifically related” to an individual Liquidated Mortgage Loan. The definition
of Ligquidated Mortgage Loan” in the PSA is

a defaulted Mortgage Loan that has been liquidated through deed-in-lieu

of foreclosure, foreclosure sale, trustee’s sale or other realization. . . and

for which the Master Servicer certified in the relevant Prepayment Period

that it has received all amounts it expects to receive in connection with
such liquidation.
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Id. 8 1.01 at 25. “Liquidated Mortgage Loans” therefore do not include any loans that were
modified and suffered losses (through principal reduction, forbearance, etc.) and any loans that
will default in the future, as such loans do not fall under this definition and did not receive the
required Master Servicer certification.

Thus, the settlement proceeds cannot be deemed to be Subsequent Recoveries for at least
two reasons:

First, the settlement proceeds are not “specifically related” to any individual mortgage
loans. There is nothing in the Settlement Agreement that purports to allocate or tie any portion
of the settlement proceeds to any particular mortgage loans. In fact, the Trustee notoriously
entered into the Settlement Agreement without performing any review of individual loans in the
various trusts. Matter of Bank of N.Y. Mellon, Index No. 651786/11, 42 Misc. 3d 1237(A), 2014
N.Y. Misc. LEXIS 1125, *45-53 (Sup. Ct. Jan. 31, 2014). Instead, the Trustee negotiated a
single, lump sum settlement amount of $8.5 billion based on a high level comparison to
aggregate breach and “success” rates from Bank of America’s repurchase experience with the
Government Sponsored Entities (i.e., Fannie Mae and Freddie Mac). 1d. Thus, the Trustee did
not negotiate for any proceeds “specifically related” to particular liquidated loans, has not
attempted to allocate settlement proceeds to particular liquidated loans, and would be in no
position to do so now.

Second, the settlement proceeds are allocated to each Trust based on millions of dollars
in losses related to mortgage loans that have not been liquidated and remain in the trusts. The
Settlement Agreement provides that the Settlement Payment shall be allocated to the Covered
Trusts according to their proportionate share of “net losses,” which are defined as “the sum of

the net losses that are estimated to be borne by all Covered Trusts from their inception dates to
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the expected dates of termination.” Settlement Agreement § 3(c)(i). Thus, the settlement
proceeds are intended to compensate the Trusts and investors for both for existing losses and
losses to be suffered by the Covered Trusts in the future. The total “net losses” for CWABS
2006-12 include approximately $130 million in losses related to active, unliquidated loans
(including both projected losses and current losses on unliquidated loans). Tang Aff. 1 6.2 Even
the report of National Economic Research Associates (“NERA”), which calculated the
“Allocable Share” of settlement proceeds for each Trust, determined as of the time of the
allocation that approximately $65 million of the total losses for CWABS 2006-12 were future
losses on loans still in the Trust.* See NERA Report at 40, found at

http://www.cwrmbssettlement.com/docs/1.11.16Informational Notice Concerning Expert Allo

cation_Report.pdf. Because the settlement proceeds are intended to reimburse the Trust for both

liquidated and active loans (with no mechanism in the Settlement Agreement or otherwise for
allocating proceeds to particular loans), they cannot be treated as Subsequent Recoveries.
B. Under The PSA, The Settlement Proceeds Must Be Treated As Excess Cashflow
Although it is easy to see that the settlement proceeds for CWABS 2006-12 are not — and
cannot be — Subsequent Recoveries, determining the appropriate treatment of the settlement
proceeds requires additional analysis, including a close reading of the Section 4.04 and the

numerous inter-related definitions in the PSA. Although the PSA provisions may appear

® Corelogic — a public available, third-party service widely used by RMBS investors — indicates that the
total net losses for CWABS 2006-12 as of May 2016 include $58,743,463 in realized losses on active
loans remaining in the Trust (primarily as a result of principal reductions and other modifications of
active loans). Tang Aff. § 6. TIG projects future losses of $70,966,723 on active loans remaining in the
Trust based on the total outstanding principal balance of $217.5 million and the current 60+ day
delinquency rate of 38.8% for loans in the Trust. Id.

* The NERA Report did not separately determine the amount of current losses on unliquidated loans
remaining in the Trust.
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complicated, when properly construed they unambiguously yield the conclusion that the
settlement proceeds are Excess Cashflow.

As an initial matter, because the settlement proceeds are not (at least in their entirety)
interest payments and do not meet the definition of “Interest Funds”, the procedure in Section
4.04(a) is not appropriate.

The procedure in Section 4.04(b) also does not apply because the settlement proceeds do
not constitute “Principal Distribution Amounts.” The Principal Distribution Amount is defined,
in material part, to include the “Principal Remittance Amount” for each Loan Group as of the
Distribution Date (less certain amounts to be paid to the Swap Counterparty) and the “Extra
Principal Distribution Amount.” PSA 8§ 1.01 at 38. The Principal Remittance Amount is
defined, in material part, to include scheduled principal payments, Principle Prepayments, the
principal balance of repurchased loans, liquidation proceeds, Subsequent Recoveries, and certain
other items not claimed to be relevant here. Id. As discussed above, the settlement proceeds are
not Subsequent Recoveries, nor do they constitute any of the other items in the definition of
Principal Remittance Amount. Indeed, the settlement proceeds are not limited to principal
amounts at all, as the Trust also suffered losses from shortfalls in interest payments that
Countrywide would have been required to pay in connection with the repurchase of loans that
breached representations and warranties. See id. 8 1.01 at 39 (definition of “Purchase Price”).

The Extra Principal Distribution Amount is defined as the lesser of the “Over-
collateralization Deficiency Amount” and the “Excess Cashflow.” The Overcollateralization
Deficiency Amount is “the amount, if any, by which the Overcollateralization Target Amount
exceeds the Overcollateralized Amount” as of the Distribution Date. Id. § 1.01 at 31-32.

Pursuant to the June 2016 remittance report published by the Trustee, the Overcollateralization

10
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Deficiency Amount is approximately $25 million. Tang Aff. § 8 and Ex. A at 13. As Extra
Principal Distribution Amount is defined to be the lesser of the Overcollateralization Deficiency
Amount and the Excess Cashflow, the Extra Principal Distribution Amount is effectively capped
at a maximum of $25 million, the Overcollateralization Amount. That is, no matter what the
amount of the Excess Cashflow, the Extra Principal Distribution Amount cannot be greater than
$25 million.

The PSA defines Excess Cashflow as amounts left over after distributions pursuant to
Sections 4.04(a) and 4.04(b). Id. 8 1.01 at 20. Since the settlement proceeds are neither
exclusively interest nor exclusively principal, and do not otherwise fall within the definition of
Principal Distribution Amount (except with respect to the $25 million Overcollateralization
Deficiency Amount), the settlement proceeds must be treated as Excess Cashflow and distributed
in accordance with Section 4.04(c). Pursuant to Section 4.04(c), Excess Cashflow must be
distributed as follows:

e First to holders of certificates entitled to receive payments of principal up to the
Extra Principal Distribution Amount (which is capped at the $25 million
Overcollateralization Deficiency Amount discussed above);

e Then to holders of Class A Certificates up to the “Unpaid Realized Loss Amount”
for those classes (which is approximately $20 million)®; and

e Then sequentially to the holders of the mezzanine classes, beginning with the M1
class, up to the amount of the “Interest Carry Forward Amount” (i.e., shortfall in
interest payments for each class; see id. § 1.01 at 24) and the Unpaid Realized
Loss Amount for each class.

Id. § 4.04(c)(A).
The Allocable Share of settlement proceeds for CWABS 2006-12 is $62 million.

Pursuant to Section 4.04(c), $25 million of that amount should be distributed to the senior classes

of certificates as Extra Principal Distribution Amount. Then, $20 million would be distributed to

> See Tang Aff. 1 8 and Ex. A at 1.

11
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Class A Certificates in respect of the Unpaid Realized Loss Amount for those certificates. The
balance of $17 million would then be distributed to the mezzanine classes, beginning with the
M1 class, up to the amount of the Interest Carry Forward Amount and the Unpaid Realized Loss
Amount. Since the sum of the Interest Carry Forward Amount for the M1 Class and the Unpaid
Realized Loss Amount for the M1 Class (approximately $52 million per the June 2016
remittance report) exceed $17 million, the entire $17 million will be distributed to the M1 class
during this step. See Tang Aff. 1 8-9 and Ex. A at 1.

Complying with the PSA in this respect both makes sense and is the most equitable
outcome. The senior classes will be fully made whole upon distribution to the senior classes of
the $25 million in Extra Principal Distribution Amount (which will restore the
overcollateralization cushion) and $19 million (which will result in a complete reversal of
principal write downs for those classes). Going forward, it is the mezzanine classes that will
bear the future losses that are projected to occur. It would be inequitable for the senior classes to
receive settlement proceeds beyond what is necessary to make them whole, leaving the

mezzanine classes with uncompensated losses.

12
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CONCLUSION

For the reasons set forth above, TIG respectfully objects to the Petition and requests that
the Court issue an order directing BNY Mellon to distribute the settlement proceeds for CWABS
2006-12 in accordance with the Settlement Agreement and Section 4.04(c) of the PSA.

DATED: New York, New York
June 27, 2016

WOLLMUTH MAHER & DEUTSCH LLP

By: /s/ Michael C. Ledley

Michael C. Ledley

Of Counsel:
500 Fifth Avenue
Isaac M. Gradman New York, New York 10110
PERRY, JOHNSON, ANDERSON, Tel: (212) 382-3300
MILLER & MOSKOWITZ LLP
438 First Street, 4" Floor Attorneys for TIG Securitized Asset
Santa Rosa, CA 95401 Master Fund LP
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AFFIDAVIT OF TONY TANG

Tony Tang, being duly sworn, deposes and says:

1. I have personal knowledge of the matters affirmed herein, and if called as a
witness, 1 would and could testify competently as to such matters.

2. I am a Director of TIG Advisors, LLC, the investment manager for TIG
Securitized Asset Fund, LP (“TIG”). TIG holds M1 Class Certificates issued by CWABS Asset-
Backed Certificates Trust 2006-12 (“CWABS 2006-12"), one of the Trusts subject to the
Settlement Agreement. As part of duties and responsibilities, | regularly monitor and analyze the
performance of CWABS 2006-12.

3. I offer this affidavit in support of TIG’s objection to the Petition of Bank of New
York Mellon (“BNYM?”) in the above-captioned proceeding and in support of TIG’s
Memorandum of Law Concerning the Distribution of Settlement Proceeds Allocated to CWABS
2006-12.

4. The Trustee provides monthly remittance reports to investors in CWABS 2006-12

showing monthly payments of principal and interest and other cashflows.
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5. Corelogic is a leading residential property information, analytics and services
provider widely used by investors in residential mortgage-backed securities (“RMBS) to obtain
trust- and loan-level information regarding outstanding RMBS based on analysis of trustee
remittance reports and other information.

6. The information made available by Corelogic, based on the Trustee's May 2016
remittance report, indicates that the total net losses for CWABS 2006-12 include $58,743,463 in
realized losses on active loans remaining in the Trust (incurred primarily as a result of principal
reductions and other modifications of active loans). TIG projects future losses of $70,966,723
on active loans remaining in the Trust based on the total outstanding principal balance of $217.5
million and the current 60+ day delinquency rate of 38.8% for loans in the Trust.

7. Attached hereto as Exhibit A is a true and correct copy of the Trustee’s June 2016
remittance report, which was published by the Trustee today.

8. According to the Trustee’s June 2016 remittance report, the Overcollateralization
Deficiency Amount is $25,253,053.27.

9. According to the Trustee’s June 2016 remittance report, the senior classes of
Certificates issued by CWABS 2006-12 have an Unpaid Realized Loss Amount of
$19,943,575.27, which has resulted in a corresponding write down of the unpaid principal
balance associated with those Certificates, but the senior classes of Certificates have not
experienced any shortfall in payment of principal and interest to which they are due. According
to the June 2016 remittance report, the M1 Class of Certificates have an Unpaid Realized Loss
Amount, and corresponding write down of unpaid principal balance, of $51,851,954.92.

10. Intex is a global provider of structured fixed income deal models and maintains a
cash flow engine used by investors, investment banks, and broker dealers to establish cash flow

projections and values.
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11.  According to Intex projections, following distribution of the settlement proceeds,
the projected future losses for CWABS 2006-12 will be born by the mezzanine class of

Certificates, including the M1 Class, and the senior classes are not projected to bear any future

losses.

Executed this 27th day of June 2016, in Shanghai, China.

Tony Tang
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