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faith and fair dealing that require Defendants to service, and to have serviced, the 

Mortgage Loans in a reasonable and prudent manner. 

25. As part of this implied duty of good faith and fair dealing, Defendants, as 

mortgagees and Trustee, are obligated to service, or have serviced, the Mortgage Loans in 

a reasonable, prudent and lawful manner and to use a level of service that a reasonably, 

prudent mortgage loan servicer would use under similar circumstances.  By entering into 

the Settlement Agreement, an agreement which will substantially reduce the already low 

level of servicing provided to the Mortgage Loans and will ensure that Plaintiffs and the 

Class will face unnecessary foreclosures, fees (described in detail below), etc.  

Defendants have violated this duty of good faith and fair dealing.   

26. The second claim is for negligence.  Defendants, as mortgagees and 

Trustee, have failed to abide by even the most basic and minimum standards for servicing 

of the Mortgage Loans.  This standard is to service the Mortgage Loans in a reasonable 

and prudent manner and to use a level of service that a reasonably, prudent mortgage loan 

servicer would use under similar circumstances.  These Defendants have failed in this 

duty to Plaintiffs and Class members.   

27. The third claim is for gross negligence and/or intentional tort against all 

Defendants.  All Defendants, including BNY Mellon, acted with gross negligence, 

recklessly, deliberate indifference, and/or intentionally towards Plaintiffs and Class 

members in that (1) Defendants utterly failed to properly service the Mortgage Loans and 

(2) Defendants entered into this Settlement Agreement knowing full well that the quality 

of servicing of the Mortgage Loans would be seriously damaged and compromised by the 
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Loans, Inc.  The contract between a particular class member and Defendants are the 

mortgage and/or deed of trust.  These contracts all contain the same implied duty of good 

faith and fair dealing on behalf of the parties.   

85. Part of this duty of good faith and fair dealing is the duty of Defendants to 

service the mortgage loans in a reasonable, prudent, and lawful manner.  This duty is 

uniform to all Plaintiffs and Class members in the Covered Trusts.  The implied duty of 

good faith is necessary to effectuate the bargain of the parties so that if there was no such 

implied covenant, Plaintiffs and Defendants would be deprived of the fruits of their 

bargain. 

86. Defendants have violated this duty of good faith and fair dealing by 

entering into, and attempting to consummate, the Settlement Agreement as described 

herein.  The Settlement Agreement entered into by Defendants does not improve 

mortgage loan servicing, but instead ensures that the quality of Mortgage Loan servicing 

will worsen.   

87. As part of the duty of good faith and fair dealing is the duty to employ 

prudent and reasonable loan servicing practices that are at least as good as current 

industry standards including the obligation to hire, and properly train, adequate staff.   

88. This duty also includes refraining from conduct (i) which deprives the 

other party of reasonable opportunity to perform its contractual obligations, (ii) which 

deprives the other party the opportunity to perform under the contract, and (iii) which 

deprives the other party of the opportunity to enjoy benefits of contract. 
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COUNT II 

NEGLIGENCE 

91. Plaintiffs reallege the allegations set forth above as is fully set forth 

herein. 

92. Defendants have a duty to each Plaintiff and Class member to service the 

Mortgage Loans in a reasonably prudent manner and to abide by minimum servicing 

standards for the mortgage servicing industry.  Defendants have breached this duty of 

care to Plaintiffs and Class members in that these Defendants have completely failed to 

service the Mortgage Loans at even the most basic level.  This failure and breach of duty 

is the direct and proximate cause of injury to Plaintiffs and Class members.   

93. As a result of this breach of duty, Plaintiffs and the Class have suffered 

damages. 

94. Plaintiffs and the Class seek declaratory and injunctive relief on this cause 

of action for negligence. 

COUNT III 

GROSS NEGLIGENCE AND/OR INTENTIONAL TORT 

95. Plaintiffs reallege the allegations set forth above as is fully set forth 

herein. 

96. Defendants, including BNY Mellon, acted with gross negligence, 

recklessly, deliberate indifference, and/or intentionally towards Plaintiffs and Class 

members in that (1) Defendants utterly failed to use any reasonable standards to properly 

service the Mortgage Loans and (2) Defendants entered into this Settlement Agreement 

Case 1:11-cv-05988-UA   Document 22-2    Filed 08/30/11   Page 33 of 212



 
 

33 
 

knowing full well that the quality of servicing of the Mortgage Loans would be seriously 

damaged and compromised by the new standards set forth in the Settlement Agreement.   

97. Defendants systematic failure in their servicing obligations as described 

herein was, and remains, grossly negligent, willful, wanton, in total disregard for the 

rights of Plaintiffs and Class members, and/or intentional.    

98. Defendants Settlement Agreement was an intentional attempt to reduce 

and/or eliminate any standards by which the Mortgage Loans would be serviced.  This 

conduct was designed to benefit all parties except Plaintiffs and the Class who will be 

damaged as a result of the Settlement Agreement.  As a result of this gross negligence 

and/or intentional tort, Plaintiffs and the Class have suffered injury.   

99. Plaintiffs and the Class seek declaratory and injunctive relief on this cause 

of action for gross negligence and/or intentional tort. 

COUNT IV 

DECLARATORY RELIEF AND INJUNCTION 

100. Plaintiffs reallege the allegations set forth above as is fully set forth 

herein. 

101. Plaintiffs seek declaratory relief and injunction from Defendants.  

Plaintiffs have no adequate remedy at law.  Monetary damages will not provide the relief 

required by Plaintiffs.   

102. Plaintiffs are likely to have ultimate success on the merits of this case.  

The Settlement Agreement, as written and implemented, materially impacts Plaintiffs and 
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SETTLEMENT AGREEMENT

This SettlementAgreementis enteredinto by and among (i) The Bank of New York

Mellon (f/k/a The Bank of New York) in its capacity as trusteeor indenture trusteeof certain

mortgage-securitization trustsidentified herein (“BNY Mellon” or the “Trustee”),and(ii) Bank

of America Corporation (“BAC”), and BAC Home Loans Servicing, LP (“BAC HLS”)

(collectively, “Bank of America”) and Countrywide Financial Corporation (“CFC”) and

CountrywideHomeLoans, Inc. (“CHL”) (collectively, “Countrywide”).

WHEREAS,BNY Mellon is the trusteeor indenture trusteefor the trusts corresponding

to thefive hundredandthirty (530)residential mortgage-backed securitizationslistedon Exhibit

A hereto(the “CoveredTrusts”);

WHEREAS, Countrywide sold Mortgage Loans, which served as collateral for the

CoveredTrusts;

WHEREAS,theTrustee,CHL, and/orBAC HLS arepartiesto the Poolingand Servicing

Agreementsand in somecasesSaleand Servicing Agreementsand Indentures governing the

CoveredTrusts (as amended,modified, and supplemented from time-to-time, the “Governing

Agreements”),andCHL, Countrywide HomeLoansServicing, LP, and/or BAC HLS hasacted

as MasterServicerfor theCoveredTrusts(“Master Servicer”);

WHEREAS,certain significant holdersof certificatesor notes representing interestsin

certain of the CoveredTrustsandinvestment managersof accountsholding such certificatesor

notes (the “Institutional Investors,” as defined in more detail in the Institutional Investor

Agreement)haveenteredinto a separateInstitutional Investor Agreementwith theTrustee,Bank

of AmericaandCountrywide, the dueexecution of which is a condition to the effectivenessof

this SettlementAgreement;

WHEREAS,allegationshavebeenmadeof breachesof representations and warranties

containedin the GoverningAgreementswith respectto the CoveredTrusts(including alleged

failure to comply with underwriting guidelines (including limitations on underwriting

exceptions), to comply with required loan-to-value and debt-to-income ratios, to ensure

appropriate appraisalsof mortgagedproperties, and to verify appropriate owner-occupancy
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status)andof therepurchaseprovisionscontainedin theGoverningAgreements;

WHEREAS,the Institutional Investorshavesoughtto providenoticepursuantto certain

of the Governing Agreementsclaiming failure by Bank of America and Countrywide, and

affili ates, divisions,andsubsidiariesthereof,to performthereunder,andhave allegedMortgage

Loan-servicingbreachesanddocumentation defects against Bank of America andCountrywide,

and affiliates,divisions, andsubsidiariesthereof,andBank of AmericaandCountrywidedispute

such allegations and waive no rights, and preserveall of their defenses,with respect to such

allegationsandputativenotices;

WHEREAS,the Institutional Investors have asserted that Bank of America is liable for

the obligations of Countrywide with respect to the CoveredTrusts, and Bank of America

disputesthat contention andwaivesno rights, and preservesall of its defenses,with respectto

suchcontention;

WHEREAS, the Institutional Investors formed a steering committee (comprisedof

BlackRockFinancialManagement,Inc., Pacific InvestmentManagementCompanyLLC, certain

ING companies,MetropolitanLife InsuranceCompany,and the Federal HomeLoan Mortgage

Corporation(“Freddie Mac”));

WHEREAS,the Trustee,Bank of America, Countrywide, andthe Institutional Investors

haveengagedin arm’s-lengthsettlementnegotiations that includedtheexchangeof confidential

materials;

WHEREAS, in the settlement negotiations, the Trustee received and evaluated

informationpresented by Bank of America,Countrywide, and the Institutional Investors related

to potentialliabilitiesanddefenses,andallegeddamages,and hasdetermined, in theexerciseof

its discretion as Trustee, that entry into this Settlement Agreement and the settlement

contemplatedthereby(the “Settlement”) is within the Trustee’s powersunder the Governing

Agreementsand applicable law and in the best interestsof and advantageousto the Covered

Trusts;and

WHEREAS,assetforth below, theSettlementis subjectto judicial approval, and,toward

thatend,theTrusteewill commencein theSupreme Courtof theStateof New York, Countyof
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New York (the “SettlementCourt”), in its capacity as trustee or indenture trusteeunder the

GoverningAgreements,a proceeding underArticle 77 of theNew York Civil PracticeLaw and

Rules (the “Arti cle 77 Proceeding”)and fil e a verified petition that seeksa final order and

judgment that conformsin all material respects to the form attachedas Exhibit B hereto (the

“Final OrderandJudgment”).

NOW, THEREFORE,THE PARTIESAGREEAS FOLLOWS:

1. Definitions. Any capitalized termsnot definedhereinshall havethe definition

given to themin theGoverningAgreements.As usedin this SettlementAgreement,in addition

to thetermsotherwisedefinedhereinor in theGoverningAgreements,the following termsshall

havethe meanings set forth below (the definitions to be applicableto both the singular andthe

plural forms of each term defined if both forms of such term are used in this Settlement

Agreement):

(a) “Approval Date” shall mean the date upon which Final Court Approval, as

definedin Paragraph2, is obtained;

(b) “Bank of AmericaParties” shallmeanBAC andany of its past,present, or future,

direct or indirect affiliates, parents,divisions,or subsidiaries (including BAC HLS andBank of

America,N.A.), andeachof their respective past, present, or future,direct or indirect affiliates,

parents, divisions, subsidiaries, general partners, limited partners, shareholders, officers,

directors, trustees,members,employees,agents,servants,attorneys,accountants, insurers, co-

insurers,and re-insurers,and the predecessors, successors,heirs, and assignsof each of the

foregoing;

(c) “BNY Mellon Parties” shall meanBNY Mellon and any of its past,present,or

future,direct or indirectaffiliates,parents,divisions,or subsidiaries,on behalf of themselvesand

each of their respectivepast, present,or future, direct or indirect affil iates, parents,divisions,

subsidiaries,generalpartners,limited partners,officers,directors,trustees,co-trustees,members,

employees,agents,servants, attorneys,accountants, insurers,co-insurers,and re-insurers,andthe

predecessors,successors, heirs,andassignsof theforegoing;

(d) “Code” means theInternalRevenueCodeof 1986,asamended;
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(e) “Countrywide Parties” shall meanCFC and any of its past,present, or future,

direct or indirect affiliates, parents,divisions, or subsidiaries (including CHL, Countrywide

Capital Markets, Countrywide Bank FSB, CountrywideSecurities Corporation,Countrywide

Home LoansServicing,LP (now known as BAC Home LoansServicing, LP), CWMBS, Inc.,

CWABS, Inc., CWALT, Inc., CWHEQ, Inc., Park Granada LLC, Park Monaco Inc.,

CountrywideLFT LLC, and Park Sienna LLC), and each of their respective past,present,or

future, direct or indirect affiliates, parents,divisions, subsidiaries, general partners, limited

partners, shareholders, officers, directors, trustees, members, employees, agents, servants,

attorneys,accountants, insurers, co-insurers, and re-insurers, and the predecessors, successors,

heirs,andassignsof theforegoing;

(f) “Governmental Authority” shall meanany United Statesor foreign government,

any state or other political subdivision thereof, any entity exercising executive,legislative,

judicial, regulatory, or administrative functions of or pertaining to the foregoing,or any other

authority, agency, department,board,commission,or instrumentality of the United States,any

Stateof theUnitedStatesor anypolitical subdivision thereof or any foreign jurisdiction,andany

court, tribunal, or arbitrator(s) of competent jurisdiction, and any United States or foreign

governmentalor non-governmentalself-regulatory organization, agency, or authority (including

theNewYork StockExchange,Nasdaq,andtheFinancial Industry Regulatory Authority);

(g) “Investors” shall mean all certifi cateholdersand noteholders in the Covered

Trusts,andtheir successorsin interest, assigns,andtransferees;

(h) “Law” shall meancollectively (whether now or hereafter enacted, promulgated,

enteredinto, or agreedto) all laws (including common law), statutes,ordinances,codes,rules,

regulations,directives,decrees,andorders,whether by consentor otherwise,of Governmental

Authorities, or publicly-disclosed agreements between any Party and any Governmental

Authority;

(i) “Losses” shall mean any and all claims, suits, liabilities (including strict

liabilities), actions, proceedings, obligations, debts, damages, losses, costs, expenses, fines,

penalties, assessments,demands,charges,fees,judgments,awards,disbursementsandamounts

paid in settlement, punitive damages,foreseeable and unforeseeable damages,incidental or
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consequentialdamages,of whateverkind or nature (including attorneys’feesandother costsof

defense anddisbursements);

(j) “Party” shall refer individually to each of the Trustee, Bank of America, and

Countrywide,whichshallcollectively bethe“Parties”;

(k) “Person” shall meanany individual, corporation, company,partnership,limited

liability company,joint venture,association, trust, or other entity, including a Governmental

Authority;

(l) “REMIC” shall mean a “real estate mortgageinvestment conduit” within the

meaningof Section860Dof theCode;

(m) “REMIC Provisions”shall meanthe provisionsof United States federal income

tax law relating to real estatemortgageinvestment conduits, which appearat Section 860A

through Section 860G of the Code, and related provisions and regulations promulgated

thereunder,astheforegoingmaybein effectfrom timeto time;

(n) “SettlementAgreement”shall mean this settlementagreement, togetherwith all

of its Exhibits; and

(o) “Signing Date” shall meanthe date on which this Settlement Agreement is first

executedby all of theParties. TheSigningDatemay also bereferredto hereinasthedateof this

SettlementAgreement.

2. Final Court Approval.

(a) Requirementof Final Court Approval. Whereprovidedfor herein,the termsof

this SettlementAgreementaresubject to and conditionedupon“Final Court Approval.” Final

Court Approval shall haveoccurredonly after (i) the Article 77 Proceedingis commenced,(ii)

notice of the Settlementand relatedmatters is providedto the extent reasonablypracticableto

theInvestorsin a form andby a methodapprovedby theSettlementCourt,(iii ) theInvestors are

given an opportunity to objectand to maketheir views known to the SettlementCourt in such

manner as the Settlement Court may direct, (iv) the Trusteeand any other supporterof the

Settlementaregiven theopportunityto make their views known to theSettlementCourt in such
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manner as the SettlementCourt may direct, (v) the SettlementCourt enters in the Article 77

Proceeding(including in a subsequent proceeding following an appeal and remand)the Final

OrderandJudgment(providedthat if the SettlementCourtentersanorder that doesnot conform

in all material respectsto theform of orderattachedasExhibit B hereto, thePartiesmay,by the

written agreementof all Parties,deem that order to be the Final Order and Judgment; and

providedfurther that,if theSettlementCourtmodifiesSubparagraphs3(d)(i), (ii), or (iii) (in each

casein a mannerconsistentwith the Governing Agreements) that modification shall not be

consideredto be a materialchangeto the form of order attached asExhibit B hereto), and(vi)

either the time for taking anyappeal of the Final OrderandJudgment hasexpiredwithout such

an appealbeing fil ed or, if an appealis taken,uponentryof an orderaffirming the Final Order

and Judgment and when the applicableperiod for the appealof suchaffirmanceof the Final

Orderand Judgmenthasexpired,or, if an appeal is taken from any decision affirming theFinal

OrderandJudgment,uponentry of anorderin suchappealfinally affirming theFinal Orderand

Judgmentwithout right of further appeal or uponentry of any stipulation dismissingany such

appeal with no right of further prosecution of the appeal (in all circumstancestherebeing no

possibility of suchFinal OrderandJudgmentbeing upseton appeal therefrom, or in anyrelated

appeal from an order of the Settlement Court in the Article 77 Proceeding, or in any other

proceedingpending at thetimewhenall other prerequisitesfor Final CourtApprovalaremetthat

puts into issuethevalidity of theSettlement). All Partieswill usetheir reasonablebestefforts to

obtainFinal CourtApproval.

(b) Effect of Failure to Obtain Final Court Approval. If at any time Final Court

Approval of theSettlementshallbecomelegally impossible (including by reasonof thedenialof

Final Court Approvalby a court with no possibility of further appealor proceedingsthat could

result in Final Court Approval), the Settlement Agreement shall be null andvoid andhaveno

further effect asto thePartiesexcept assetforth in this Subparagraph2(b) andotherprovisions

not specifically provided for herein as being subject to or conditioned upon Final Court

Approval. In such event: (i) exceptas provided in Paragraph 7, the Parties heretoshall be

deemed to have revertedto their respective status as to all claims, positions, defenses,and

responsesasof thedatea dayprior to theSigningDate, and(ii) theprovisionsof Paragraph20

shall apply,alongwith suchotherprovisionshereofnot specifically providedfor asbeingsubject

to or conditioneduponFinal CourtApproval. If Final CourtApprovalhasnot beenobtainedby
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December 31, 2015, then Bank of America and Countrywide shall be permitted to withdraw

from this Settlement Agreementand from the Settlement with like effect as if Final Court

Approval hadbecomelegally impossiblebut only if the Trusteeconsentsto suchwithdrawalin

writing if in goodfaith it deemssuchwithdrawal to bein thebest interests of theCoveredTrusts.

(c) Preliminary Order. As an initial step towardsseekingFinal Court Approval, as

soon as is practicable after the Signing Date, the Trustee shall commence the Article 77

Proceedingand seek a preliminary order (the “Preliminary Order”) to be entered by the

Settlement Court providing for and/or requiring: (i) a form and method of notice of the

Settlement and related matters to Investors (in a form and by a method agreedto after

consultationwith the other Parties), (ii) a deadline for the fi ling of written objectionsto the

Settlement and responsesthereto, (iii) a hearing date at which the Settlement Court would

consider whether to enter the Final Order and Judgment, (iv) a direction that all actions

subsequentlyfiled that containclaimsthat would be within the releaseandwaiver providedfor

in Paragraph 9 should be assignedor transferred to the justice of the SettlementCourt before

whom theArticle 77 Proceedingis pending, and(v) orderingthat theTrusteemayseekdirection

from the SettlementCourt beforetaking any action in respectof a Covered Trust that relatesto

the subjectmatter of the Article 77 Proceeding. At the sametime as the Trusteeseeksthe

PreliminaryOrder, it shallalsofile with theSettlementCourta petition stating its support for the

SettlementAgreement.

(d) Cost of Notice. All costsrelatedto the giving of notice of this Settlement and

relatedmattersaspart of the Article 77 Proceedingshall be borneby Bank of America and/or

Countrywide.

(e) FederalTax Ruling. Final Court Approval shall be deemednot to have been

obtainedunlessand until therehasbeenreceived private letter ruling(s) applicableto all of the

CoveredTrustsfrom theInternalRevenueServiceto theeffectthat: (i) theexecutionof, andthe

transactionscontemplatedby, this Settlement Agreement, including (A) allocation of the

SettlementPaymentto a CoveredTrust and the methodology for determining suchallocation,

(B) the receipt of the SettlementPayment by a CoveredTrust, (C) the distribution of the

Settlement Paymentby a Covered Trust to any of its Investors and the methodologyfor
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determiningsuchdistributions, and(D) anymonthly MasterServicing Fee Adjustmentreceived

by or otherwisecreditedto suchCoveredTrustwill not causeany portionof a CoveredTrust for

whichaREMIC electionhasbeenmadein accordance with theapplicable GoverningAgreement

to fail to qualify at any time asa REMIC, and (ii) the receipt of theSettlement Payment by the

CoveredTrusts andthe receiptor othercredit of any monthly Master Servicing FeeAdjustment

by the CoveredTrustswill not cause,or result in, the imposition of any taxeson the Covered

Trusts or on any portion of a CoveredTrust for which a REMIC election has beenmadein

accordancewith the termsof the applicableGoverningAgreement. The Trusteeshall causea

request for suchletter ruling(s)to besubmittedto theInternalRevenueServicewithin thirty (30)

daysof the Signing Date,or, if the InternalRevenueService is not amenable to receipt of the

Trustee’srequestfor rulings within this thirty day period, aspromptly as practicablethereafter,

and shallusereasonablebest efforts to pursuesuch request; such request may not beabandoned

without the consent (which shall not unreasonably be withheld) of Bank of America,

Countrywide,andthe InstitutionalInvestors. Bank of America andCountrywide shall usetheir

reasonablebestefforts to assistin the Trustee’s preparation and pursuit of the requestfor the

rulings. In the event that the provisionsof Subparagraph3(d)(i), (ii ), or (iii) of this Settlement

Agreementare modified by the SettlementCourt, the Trustee shall update its requestto the

Internal RevenueServiceto take accountof suchmodifications, and the requirementsof this

Subparagraph2(e) necessary for thereto be Final Court Approval shall be deemednot to have

been satisfied until there has beenreceived private letter ruling(s) applicable to the Covered

Truststhat takesaccountof such modifications and otherwisemeets the requirementsof (i) and

(ii) of this Subparagraph2(e).

(f) StateTax Rulingsor Opinions. Final CourtApproval shall bedeemednot to have

beenobtainedunless and until therehasbeenreceived at the Trustee’s requestan opinion of

Trusteetax counselwith respectto the States of New York and California, in each case,to the

samelegaleffect astherequestedrulings describedin Subparagraph2(e)(i) and(ii). TheTrustee

shall use reasonablebestefforts to pursue suchrequestsfor opinions;anysuchrequests may not

be abandonedwithout the consent(which shall not unreasonably be withheld) of Bank of

America,Countrywide, andthe Institutional Investors. Bank of America and Countrywideshall

usetheir reasonable best effortsto assist in theTrustee’s preparation and pursuitof theforegoing

requests. In theeventthat theprovisionsof Subparagraphs3(d)(i), (ii), or (iii) of this Settlement
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Agreementaremodified by the SettlementCourt, the Trusteeshall update its requestsfor such

opinions to takeaccountof such modifications, andthe requirementsof this Subparagraph2(f)

necessary for thereto be Final Court Approval shall be deemed not to havebeensatisfied until

eachof theopinionsdescribedin this Subparagraph2(f) is received in a form that takesaccount

of suchmodifications andotherwisemeets therequirements of this Subparagraph2(f).

(g) ThePartiesmaycollectivelyagree, eachacting in its sole discretion, to deemthe

requirementsof Subparagraphs2(e) (“Federal Tax Ruling”) or 2(f) (“State Tax Rulings or

Opinions”) to havebeenmetby thereceiptof tax rulingsor opinions,asthecasemaybe, thatare

substantiallyin accordwith therequirementsof suchSubparagraphs2(e)or 2(f).

3. SettlementAmount.

(a) SettlementPayment. If and only if Final Court Approval is obtained, Bank of

Americaand/or Countrywideshall pay or causeto be paid eight bill ion five hundred million

dollars ($8,500,000,000.00)(the “SettlementPayment”) within one-hundredand twenty (120)

daysof theApproval Date,in accordancewith thefollowingprovisions.

(b) Method of Payment. Each Covered Trust’s Allocable Shareof the Settlement

Paymentshall bewired to theCertificateAccountor Collection Accountfor suchCoveredTrust

by Bankof Americaasdirectedby theTrusteefollowingdetermination of theAllocableShareof

eachCoveredTrustpursuantto Subparagraph3(c); provided,that if theAl locable Share of each

CoveredTrust hasnot beendeterminedpursuantto Subparagraph3(c) at the time at which the

SettlementPaymentis duepursuantto Subparagraph3(a),theSettlementPaymentshallbewired

to a non-interest-bearingescrowaccountat BNY Mellon (the “Escrow Account”) set up for the

sole purposeof holding the SettlementPayment until the relevantAl locable Shareshavebeen

determined,at which time eachAllocable Shareof the SettlementPayment shall be wired from

the Escrow Account to the Certificate Account or Collection Account for each applicable

CoveredTrust. The Parties undertaketo usereasonablebestefforts to enter into a reasonably

satisfactoryescrowagreementin the event that an Escrow Account is required, which shall

includeinstructionsregardingthepaymentof theAl locable Sharesfrom theEscrow Accountto

theCoveredTrustsby the Trustee.All of theTrustee’s reasonablecostsandexpensesassociated

with performing its obligationsunderthis Subparagraph3(b) that exceed its ordinarycostsand
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expensesas Trusteeshall be borne by Bank of America and/or Countrywide. If , after the

Approval Date, all or any portion of the Settlement Payment is voided or rescindedfor any

reason,including asa preferentialor fraudulent transfer(an “Avoided Payment”) , that Avoided

Paymentshall be treatedfor purposes of this Paragraph 3 as though it were not madeat all

(providedthatwrittennoticehasbeengivenby the Trusteeto Bankof AmericaandCountrywide

and Bankof Americaor Countrywidehasnot cured,made,or restored such paymentwithin sixty

(60) days). In theeventof anAvoidedPayment, theBNY Mellon Parties shallhaveno liabilit y

to any Personwhatsoeverfor any AvoidedPayment or anyliability or lossesrelatingthereto.

(c) Allocation Formula. The SettlementPaymentshall be allocated by the Trustee

amongsttheCoveredTrusts. TheTrusteeshallretain a qualifi edfinancial advisor(the“Expert”)

to makeanydeterminationsandperform anycalculationsthatare required in connectionwith the

allocation of the SettlementPaymentamongthe CoveredTrusts. For avoidance of doubt, for

purposesof this Subparagraph3(c), the term “Covered Trust” shall include any Excluded

Covered Trusts. To the extent that the collateral in any Covered Trust is divided by the

Governing Agreementsinto groupsof loans(“L oan Groups”) so that ordinarily only certain

classesof Investorsbenefit from the proceeds of particular Loan Groups, those Loan Groups

shall be deemed to be separateCoveredTrusts for purposes of the allocation and distribution

methodologies set forth below. The Trustee shall instruct the Expert to apply the following

allocationformula:

(i) First, the Expertshall calculatethe amount of net lossesfor each Covered Trust

that havebeen or are estimatedto be borneby that trust from its inception dateto its expected

dateof termination asa percentageof thesumof thenet lossesthat are estimatedto beborneby

all CoveredTrusts from their inception dates to their expected dates of termination (such

amount, the“Net Loss Percentage”);

(ii ) Second, the Expert shall calculate the “All ocable Share” of the Settlement

Paymentfor eachCoveredTrust by multiplying (A) the amount of the SettlementPaymentby

(B) the Net LossPercentagefor suchCovered Trust, expressedasa decimal; provided that the

Expert shall be entitled to makeadjustments to the Al locable Share of each CoveredTrust to
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ensurethat theeffectsof roundingdo not causethesumof theAl locable Sharesfor all Covered

Truststo exceedtheapplicableSettlementPayment;

(iii ) Third, if applicable,the Expertshall calculate the portion of the AllocableShare

that relatesto principal-only certificatesor notesand the portion of the Allocable Sharethat

relatesto all othercertificatesor notes;and

(iv) The Expert shall calculate the Al locable Sharewithin ninety (90) days of the

Approval Date.

(d) Distributionof theAllocableShares;Increaseof Balances.

(i) After the Allocable Sharefor each Covered Trust has been deposited into the

Certificate Accountor CollectionAccountfor eachCoveredTrust, theTrusteeshalldistributeit

to Investorsin accordancewith thedistributionprovisionsof theGoverning Agreements(taking

into account the Expert’s determinationunder Subparagraph3(c)(iii)) as though it was a

SubsequentRecoveryavailablefor distribution on that distribution date (provided that if the

Governing Agreement for a particular Covered Trust does not include the term “Subsequent

Recovery,” the AllocableShareof such CoveredTrust shall be distributed as though it was

unscheduled principal availablefor distribution on that distribution date); provided,however,

that the Master Servicershall not be entitled to receive any portion of the Allocable Share

distributed to any Covered Trust, it being understoodthat the Master Servicer’s other

entitlements to payments,and to reimbursement or recovery, including of Advances and

ServicingAdvances,underthe termsof theGoverning Agreements shall not beaffectedby this

Settlement Agreement except as expressly provided in this Subparagraph 3(d)(i) and in

Subparagraph5(c)(iv). To theextentthat asa resultof thedistributionof theAllocableShare in

a particularCoveredTrust a principal payment would become payableto a classof REMIC

residual interests, whether on the distribution of the Al locable Shareor on any subsequent

distribution datethat is not the final distribution date under the Governing Agreementfor such

CoveredTrust, suchpaymentshall be maintained in the distribution account and the Trustee

shall distribute it on the next distribution date accordingto the provisionsof this Subparagraph

3(d)(i).

Case 1:11-cv-05988-UA   Document 22-2    Filed 08/30/11   Page 49 of 212



- 12 -

EXECUTION COPY

(ii ) In addition, after the distributionof the Al locable Shareto Investorspursuantto

Subparagraph3(d)(i), the Trustee will allocate the amount of the Allocable Share for that

CoveredTrust in thereverseorderof previouslyallocatedRealizedLosses, to increasetheClass

Certificate Balance, Component Balance, Component Principal Balance, or Note Principal

Balance,asapplicable,of eachclassof Certifi catesor Notes(or Components thereof)(otherthan

any class of REMIC residualinterests)to which RealizedLosseshavebeen previouslyallocated,

but in eachcaseby not more than the amount of Realized Lossespreviously allocated to that

classof Certifi catesor Notes(or Components thereof)pursuantto the Governing Agreements.

For the avoidanceof doubt, for CoveredTrusts for which the SeniorCredit Support Depletion

Date shall have occurredprior to the allocation of the amount of the Allocable Share in

accordancewith the immediatelypreceding sentence, in no eventshall the foregoing allocation

be deemedto reversethe occurrence of the Senior Credit Support Depletion Date in such

CoveredTrusts. Holders of such Certificates or Notes (or Componentsthereof) will not be

entitled to any paymentin respectof interest on the amount of suchincreasesfor any interest

accrual period relating to the distribution date on which such increaseoccurs or any prior

distribution date. Any such increase shall be applied pro rata to the Certif icate Balance,

Component Balance, Component Principal Balance, or Note Principal Balance of each

Certificate or Note of eachclass. For the avoidanceof doubt, this Subparagraph3(d)(ii) is

intendedonly to increaseClassCertificateBalances,Component Balances, ComponentPrincipal

Balances,and Note Principal Balances, as provided for herein, and shall not affect the

distribution of theSettlementPaymentprovidedfor in Subparagraph3(d)(i).

(iii ) In no eventshall the depositor distribution of any amount hereunder into any

CoveredTrustbedeemedto reducethecollaterallossesexperienced by such CoveredTrust.

(iv) For any of the CoveredTrustsin which there is a third-party guaranty or other

financial guarantyprovidedfor oneor moretranchesby anentity thathas not previouslyreleased

theright to seekrepurchase of MortgageLoans,notwithstandinganything else in this Settlement

Agreement,Bankof AmericaandCountrywideshall, up to theApproval Date,havetheoptionto

exclude suchCoveredTrust from the Settlement, unless and until an agreement is reachedby

Bank of America, Countrywide, and the third-party guarantor or financial-guarantyprovider,

pursuantto which thethird-partyguarantor or financial guarantyprovideragreesnot to makeany
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repurchasedemandswith relation to that Covered Trust. In the event that a CoveredTrust is

excludedunder this Subparagraph3(d)(iv), it shall be treated in accordance with Subparagraph

4(a).

(v) Nothing in Subparagraphs3(d)(i), (ii ), or (iii ) is intendedto or shall beconstrued

to amendany Governing Agreements; a modification of Subparagraphs3(d)(i), (ii) , or (iii) (in

eachcasein a mannerconsistentwith theGoverningAgreements) by theSettlementCourt shall

not constituteamaterial changeto thetermsof this SettlementAgreement.

(vi) The Trusteeshall administer the distribution of the Al locable Sharespursuantto

this SettlementAgreementandtheGoverning Agreements. Under no circumstancesshall Bank

of America or Countrywide haveany liability to the Trustee, the Investors,the CoveredTrusts,

or any other Personin connectionwith such determination, administration, or distribution

(includingdistribution within eachCoveredTrust) of theAl locable Shares,includingunderany

indemnification obligation providedfor in any Governing Agreement (including asclarified by

theside-letterattachedasExhibit C to this SettlementAgreement).

(e) Determinations by the Expert. In the absenceof badfaith or manifesterror, the

Expert’sdeterminationsandcalculationsin connection with theAll ocableShare of eachCovered

Trustshallbetreatedasfinal andaccepted by all Partiesfor purposesof Paragraph3.

4. Effect of Exclusionof Trusts.

(a) ExcludedCoveredTrusts. In the eventthat any CoveredTrust is excluded from

theSettlement(an“ExcludedCoveredTrust”), theAllocable Sharethatwould otherwisebecome

payable to that Excluded CoveredTrust shall be paid to Bank of America (as a matter of

convenience for allocationasbetweenBank of America andCountrywideasappropriate), and

thereshallbeno obligationby anyof theBankof America Partiesor theCountrywide Parties to

make anypaymentsor provideany of the benefits of the Settlement to suchExcludedCovered

Trust or to Investorstherein,or to comply with any of the provisions of Paragraphs5 or 6

(except as specifically provided therein) with respect to such Excluded CoveredTrust. The

Trusteeshall not be limited in theactionsthat it may take with respectto anyExcludedCovered

Trust(subject to theprovisionsof Paragraphs17and20).
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(b) Withdrawal From Settlement. In the event that one or more Covered Trusts,

holding, in theaggregate,MortgageLoanswith unpaid principal balancesasof the first Trustee

report after the Signing Date aggregatingin excessof a confidential percentage of the total

unpaid principal balanceof the Covered Trusts as of that date, such percentagehaving been

provided to the Trustee by Bank of America and Countrywide prior to the executionof this

Settlement Agreement, shall become Excluded Covered Trusts, Bank of America and

Countrywideshallhavetheoption,in their sole discretion, to withdraw from theSettlementwith

like effect as if Final Court Approval had become legally impossible. For purposesof

calculating the unpaid principal balance of Excluded Covered Trusts in connectionwith this

Subparagraph4(b), the unpaid principal balance of Covered Trusts that becomeExcluded

CoveredTrusts at the electionof Bank of America or Countrywide pursuantto Subparagraph

3(d)(iv) shall not beincluded.

5. Servicing. The Master Servicer shall implement the following servicing

improvements (the“Servicing Improvements”). Material compliancewith theprovisionsof this

Paragraph5 shall satisfy the Master Servicer’s obligation to service the Mortgage Loans

prudentlyin accordancewith therelevantprovisionsof theGoverningAgreements:

(a) SubservicerSelectionand Assignment. In conformity with the subservicing

provisions of theGoverningAgreements:

(i) Within thirty (30) days of the Signing Date, the Institutional Investorsand the

MasterServicershallagreeon a list (the“AgreedList”) of no fewerthaneight andno morethan

ten subservicers (eacha “Subservicer”and together the “Subservicers”) to service High Risk

Loans(asdefinedin Subparagraph5(b)) andsubmit theAgreedList to theTrusteefor review. If

agreedby the Institutional InvestorsandtheMaster Servicer, the MasterServiceror an affiliate

of theMaster Servicer mayserveasa Subservicer (in addition to theeight to tento beotherwise

agreed)andbeincludedon theAgreedList. Within forty-five (45) days of receiptof theAgreed

List, theTrustee,afterconsultingwith anexpertof its choice (whose advice shallbedeemedfull

and completeauthorizationand protectionin respect of the Trustee’s decision), may object to

any of theSubservicerson theAgreedList or reduce themaximum number of MortgageLoans

from the CoveredTrusts that any suchSubservicer may service at any one time to less than
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30,000; provided that the Trusteemayobject to a Subservicer, or reducethe maximumnumber

of MortgageLoansfrom the CoveredTrusts that any suchSubservicer may service at any one

time, only on the grounds listed in Exhibit D hereto and noneother. The Trusteeshall act in

good faith in its approval decisionsand shall includein any decision to object to a particular

Subservicerthegroundsfor suchobjection. In theabsenceof anobjection by theTrustee,all of

the Subservicerson the AgreedList shall be deemed to be approved. If the Trusteeobjectsto

oneor moreSubservicers,all of theSubservicerson theAgreed List asto which therehasbeen

no objectionshallbedeemedapproved.TheSubservicers approved,or deemedapproved,by the

Trusteeshall makeup the“ApprovedList.”

(ii ) If the Trusteeobjectsto a Subservicer on the AgreedList, or if a Subserviceron

theApprovedList at anytime fails to meet,or ceases to meet, any of thequalificationsdescribed

in Subparagraph5(a)(iii), the MasterServicer shall remove suchSubservicer from the Agreed

List and/or the Approved List, as applicable, and may: (A) proposeto replaceany such

Subservicerwith a new subservicerby written notice to the Trustee, subject to such new

subservicer meeting thequalificationsdescribed in Subparagraph5(a)(iii) or (B) if applicable,re-

submit such Subservicer to the Trustee for approval, provided that the Master Servicerhasa

commerciallyreasonablebasisfor believingthat the groundsfor the Trustee’s objectionto the

subservicer areno longerapplicable. Within fourteen(14) days of receipt of suchnoticeor re-

submission, the Trustee, after consultingwith an expert of its choice (whoseadviceshall be

deemed full andcompleteauthorizationandprotection in respectof theTrustee’s decision), may

object to theproposedsubserviceror reducethemaximumnumberof Mortgage Loansfrom the

CoveredTruststhat suchproposedsubservicer mayserviceat anyonetime to lessthan 30,000;

providedthat theTrusteemayobjectto a proposed subservicer or reduce themaximumnumber

of MortgageLoansfrom theCoveredTrusts only on the groundslisted in Exhibit D hereto and

none other. In the absenceof an objection, theproposedsubservicer shall bedeemedapproved

and includedon theApprovedList. If theTrusteeobjects to a proposed subservicer, theMaster

Servicermay propose anothersubservicer pursuant to the processsetout above,which process

may be repeated multiple times. If the Trustee, pursuant to this Subparagraph5(a)(ii ), reduces

themaximumnumber of MortgageLoansthat a Subservicer may serviceat anyonetime to less

than30,000,theMasterServicermay requestfrom timeto timethat theTrusteeli ft or reviseany

such reductionof the maximumnumberof Mortgage Loansthat that Subservicer may service
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(subject to themaximum of 30,000outstanding MortgageLoansat any onetimeestablishedby

this Paragraph5), and the Trustee,after consulting with an expertof its choice (whoseadvice

shall be deemed full and completeauthorization and protection in respectof the Trustee’s

decision),mayagreeor disagree,provided that theTrusteeshallmake suchdecisiononly on the

grounds listed in Exhibit D hereto and none other. Nothing herein shall be construedas

requiring theMaster Servicerto obtaintheTrustee’s approvalprior to terminating a Subservicer

for cause.

(iii ) To qualify for the transfer of loans for subservicing, a Subservicer must:

(1) possessandmaintainall materialstateandlocal li censesand registrationsand bequalifiedto

do businessin the relevant jurisdictions, (2) agreeto comply, and comply, with any laws,

regulations,orders,mandates,or rulingsof anyGovernmental Authority and/or anyagreementor

settlementbetweenthe Master Serviceror any of the other Bank of America Partieswith any

Governmental Authority applicableto subservicing, (3) maintain sufficient capablestaff and

facilities located in the United States,agree to meet, and meet, specified service level and

performance requirements, and meet reasonablefinancial criteria, (4) agree to indemnify and

hold harmlesstheMasterServicerfor any servicing failures or breachescommittedby it, (5) be

eligible to service in accordancewith the Home Affordable Modification Program (“HA MP”)

either pursuant to a Servicer Participation Agreement or an Assignment and Assumption

Agreementwith the U.S. Departmentof Treasury, (6) meet, and otherwisebe subjectto, all

relevantthird-partyproviderrequirementsof the Office of the Comptroller of the Currency,(7)

meet, andotherwise be subjectto, the Master Servicer’s vendormanagement policies,provided

that suchpolicies are of generalapplication and do not addressthe specific requirementsfor

performance under this SettlementAgreement, any agreement for the transfer of loans to

subservicing, or any agreementfor the sale of servicing rights, and (8) otherwise meet the

requirementsof the subservicing provisions of the Governing Agreements. In determining

whether a Subservicermeetsthe qualifications described in this Subparagraph 5(a)(iii), the

Master Servicer shall act in good faith and shall use commercially reasonable standards.

Notwithstandingany other provision of this Settlement Agreement, the MasterServicer shall

have no obligation to, and shall not, enter into a subservicing contract with, or transferany

Mortgage Loan for subservicing to, any Subservicer that does not meet the qualifications

described in this Subparagraph5(a)(iii) at the relevant time. Any Subservicer on the Approved
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List that, at any time, doesnot meetthe qualifications described in this Subparagraph5(a)(iii)

and that subsequentlyhasa commercially reasonablebasis for believing that it can meet the

qualifications describedin this Subparagraph5(a)(iii), can requestthat the MasterServicer re-

evaluate whetherit meetsthe qualificationsdescribed in this Subparagraph5(a)(iii), and if the

Master Servicer determinesthat the Subservicer meets the qualifications described in this

Subparagraph5(a)(iii), suchSubservicershallbeconsidered eligible for thetransferof High Risk

Loans(subject to, if applicable,negotiation of a subservicing contract pursuantto Subparagraph

5(a)(iv)).

(iv) Beginning on the date of the Trustee’s approval (or deemed approval, as

applicable)of at leastfour Subservicers,theMaster Servicershall negotiate a servicingcontract

that includescommercially reasonable terms (including without limitation the right to terminate

theSubservicerfor cause)andmapthecomputer-transfer of MortgageLoanswith not lessthan

one Subservicerper quarteruntil all of the Subservicerson the Approved List are operational.

The termson which the Subservicersarecompensated shall be commercially reasonablepool-

performance incentives and/or activity-based incentives substantially similar to, and not

materially lessfavorablethan,thoseset forth on Exhibit E hereto. The servicingcontract with

eachSubservicer shall prohibit the Subservicer from subcontracting the servicing, subservicing,

selling theservicing rights,or otherwisetransferring theservicing rightsof anyof theHigh Risk

Loansto another party, providedthat nothing herein shall be construedto limit the right of the

Subservicersto engage third-party vendorsor subcontractors to perform tasks that prudent

mortgage banking institutions commonly engage third party vendors or subcontractors to

perform with respectto mortgageloansand related property,including, but not limited to, tax

monitoring, insurancemonitoring, property inspection, reconveyance, servicesprovided by

licensedfield agents,andbrokeringREOproperty (“Routinely OutsourcedTasks”).

(v) TheMaster Servicerwill completethecontractnegotiation and computer-transfer

mapping for eachSubservicerin a three-month time period running from thecommencementof

computer-transfermappingwith that Subservicer, provided,however, that the MasterServicer

shall haveno obligation to contractwith any Subservicer that does not meet the qualifications

described in Subparagraph5(a)(iii) or on terms that arenot commercially reasonable,andshall

incur no liability whatsoevernor besubject to any otherform of remedy if it cannotcomply with
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any provision of this Paragraph5 becauseit is unableto contract with sucha Subservicer on

commerciallyreasonableterms(provided,however, that theotherprovisionsof this Paragraph5

shall remainin force).

(vi) If the Master Servicer exceedsthe three month time frame to complete the

requiredcomputer mappingspecifiedin Subparagraph5(a)(v), theMaster Servicershall retaina

competent third party, at its own expense, to complete the computer mapping as soon as

reasonablypractical (andshall haveno other liabilit y for exceeding thetimeframeprovidedthat

it retainssuchthird partyandproceedsdiligently to completethecomputermapping).

(vii ) After at leastoneSubserviceris operational, theMasterServicer shall initiate the

transferof MortgageLoansto at leastoneSubservicer perquarter; provided,however,thateach

Subservicershall have no more than 30,000 outstanding MortgageLoans from the Covered

Trustsat any onetime. If eachoperational Subservicer has30,000outstandingMortgageLoans

from the Covered Trusts (or such lessermaximum number as the Trusteedirectspursuantto

Subparagraphs5(a)(i) and (ii), as applicable), the Master Servicer shall haveno obligation to

transferanyMortgageLoansuntil suchtimeasanoperationalSubservicerhasenough lessthan

30,000 outstandingMortgageLoansfrom the Covered Trusts (or suchlessermaximumnumber

as the Trusteedirectspursuantto Subparagraphs5(a)(i) and(ii), asapplicable) so asto makea

transferof MortgageLoanscommerciallyreasonable.

(viii ) Only oneSubservicershallbeassignedto each CoveredTrust.

(ix) Any MortgageLoan in subservicing for which twelve (12) consecutive timely

paymentshavebeenmadeby or on behalfof theborrower shallbetransferred backto theMaster

Servicer. TheMaster Servicershall includea provisionto this effect in thesubservicing contract

with each Subservicer. This provision shall not apply to any MortgageLoan for which the

MasterServicerhassoldtheservicingrights.

(x) All costs associatedwith implementation of thesesubservicing provisionsshallbe

borneby theMasterServicerand/ortheSubservicers,as applicable; provided,however, that the

costs of the Subservicercompensationdescribed in Subparagraph5(a)(iv) and on Exhibit E

heretoshallbeborneby theMasterServicer. For theavoidanceof doubt,if a MortgageLoan is
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transferred to subservicing,the Master Servicer shall retain all rights to receivepaymentfor

accrued but unpaidMaster ServicingFees andto bereimbursedfor outstandingAdvancesat the

sametimeandin thesamemannerasif theMaster Servicerhad retainedtheservicingfunction.

(xi) Beginning on the dateof the Trustee’s approvalor deemedapprovalof at least

four Subservicers,the MasterServicermay,at its option, sell the servicing rights on High Risk

Loansto anySubserviceron the Approved List, providedthat: (1) such sale complieswith the

applicableprovisions of theapplicableGoverning Agreements;(2) theSubservicerpossessesall

material stateandlocal licensesandregistrationsand is qualifi ed to do businessin the relevant

jurisdictions; (3) the Subservicermaintains sufficient capable staff and facilit ies locatedin the

UnitedStates,meets specifiedservicelevel and performancerequirements,andmeetsreasonable

financial criteria; (4) the Subservicer complies with applicable laws, regulations, orders,

mandates, or rulings of any Governmental Authority; (5) the Master Servicer ensures that the

termsof the contractof sale include terms not materially less favorable than, similar to, and

designedto substantially maintainthe effect of, the commercially reasonable pool performance

incentivesand/or activity-basedincentivessetforth on Exhibit E hereto; (6) the total numberof

outstandingMortgageLoansfrom theCovered Trusts serviced by any Subservicer, whetherasa

result of a saleof servicingrightsor of a transferto subservicing, shall not exceed30,000at any

one time; (7) the Master Servicer covenants to provide Advancefinancing on commercially

reasonable terms or otherwise guarantee such payment, if necessary to ensure the

creditworthiness of the Subservicer in connection with Advances; (8) the Master Servicer

ensures that the termsof the contractof saleprohibit the Subservicer from subcontracting the

servicing, subservicing,sellingtheservicingrights,or otherwisetransferring the servicingrights

of anyof the High Risk Loansto anotherparty,providedthat theMaster Servicer is not required

to restrict the Subservicer’sability to engage third-party vendorsor subcontractors to perform

Routinely OutsourcedTasks;(9) the Master Servicer shall enforceits rights underany contract

of sale in good faith; (10) the MasterServicer ensuresthat the terms of the contractof sale

include provisions similar to, and that are designedto substantially maintain the effect of,

Subparagraphs5(d) and5(e); and(11) theMaster Servicer obtainswhatever powers of attorney

maybenecessaryfrom theTrustee(which powerof attorney shall not beunreasonablywithheld)

and theSubservicerso that theMasterServicer may curedocumentexceptionsandcomplywith

its obligations pursuant to Paragraph6. For the avoidance of doubt, (1) nothing in this
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Settlement Agreement shall limit in any way the Master Servicer’s rights, if any, under the

Governing Agreements, to sell servicing rights on current Mortgage Loans; (2) the Master

Servicer’s sale of servicing rights in conformity with this Subparagraph5(a)(xi) shall be the

equivalent of transferringHigh Risk Loans to subservicing for the purposesof satisfying the

obligationof theMasterServicerunder this Paragraph5 to transferHigh Risk Loans;and(3) in

any quarter in which the Master Servicer is obligated to transfer High Risk Loans to

subservicing, the Master Servicershall remain obligated to do so unless it sells servicing rights

on High Risk Loanspursuantto this Subparagraph5(a)(xi).

(xii ) Nothing in this SettlementAgreementshall limit in anywaythe Master Servicer’s

right to sell, transfer, or assigntheservicing rights for theloans in theCovered Trusts,including

High Risk Loans,to a bankaffiliate of the Master Servicer reasonably expectedto becapableof

performing the obligations of the Master Servicer under this SettlementAgreementand the

Governing Agreements, and the provisionsof Subparagraph5(a)(xi) shall not apply to sucha

sale, transfer,or assignment.Upon the sale, transfer,or assignment of servicing rights for any

loans in theCoveredTrusts to sucha bankaffili ate of theMaster Servicer, it shallbedeemedto

be a Master Servicer for purposesof this Settlement Agreement and all provisions of this

SettlementAgreementapplicableto theMasterServicershall befull y applicable to it.

(b) Subservicing Implementationfor High Risk Loans. MortgageLoansin groups(i)

through (v) below shall be termed “Hi gh Risk Loans” for the purposes of this Settlement

Agreement. High Risk Loansshall be transferred to subservicing in the following priority,

providedthatMortgageLoansfrom groups(i), (ii), and(iii ) below maybegroupedtogetherfor

transferandtreatedasasinglegroupfor priority purposes:

(i) MortgageLoansthat are45+ dayspastduewithout right party contact(i.e., the

Master Servicer has not succeeded in speaking with the borrower about resolution of a

delinquency);

(ii ) MortgageLoansthat are60+ dayspastdueand that havebeendelinquentmore

thanoncein anyrolling twelve(12)month period;
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(iii ) MortgageLoansthat are90+ days pastdueandhave not beenin the foreclosure

process for more than90 daysandthatarenot actively performing on trial modif icationor in the

underwritingprocessof modification;

(iv) MortgageLoansin the foreclosure processthat do not yet have a scheduledsale

date;and

(v) MortgageLoanswherethe borrowerhas declared bankruptcy regardless of days

pastdue.

(c) Servicing Improvementsfor Mortgage LoansNot in Subservicing. Beginning

five (5) monthsafter theSigningDateor on theApproval Date, whicheveris later, theservicing

improvements setforth below shall apply to all MortgageLoans that are(i) not in subservicing

pursuantto Subparagraphs5(a)and5(b) or (ii ) for which theservicing rightshavenot beensold

to a Subservicer;exceptthat for MortgageLoanssecuredby collateral in thestateof Florida, the

Industry Standardbenchmarkset forth in Subparagraph5(c)(i)(B) and any associatedMaster

Servicing Fee Adjustmentshall not apply until the Approval Date or until twenty-four (24)

monthsafter the Signing Date,whicheveris later; provided,however,that the MasterServicer

shall haveno liability underthis Subparagraph 5(c) until suchtime aseight Subservicers have

beenapprovedor beendeemedapprovedby theTrustee.

(i) TheMasterServicershall,on a monthly basis,benchmark its performanceagainst

the following industrystandards(the “Industry Standards”). For the avoidanceof doubt,only

oneIndustryStandardshallapplyto eachMortgageLoan:

(A) First-lien Mortgage Loans Only: Delinquencystatusof borrower at time of

referralto theMasterServicer’sforeclosureprocess: 150days. This benchmark will excludefor

eachMortgage Loanall timeperiodsduringwhich theborroweris in bankruptcy.

(B) First-lien MortgageLoans Only: Time period betweenreferral to the Master

Servicer’sforeclosure processandforeclosuresale or other liquidation event: Therelevantstate

timeline in the most current (as of the time of each calculation) FHFA referral to foreclosure

timelines. This benchmarkwill excludefor each Mortgage Loan all time periodsduring which
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(a) the borrower is in bankruptcyor (b) theborroweris performing pursuant to HAMP or other

lossmitigation efforts mandatedby Law.

(C) Second-lien MortgageLoansOnly: Delinquencystatusof borrowerat thetime of

reportingof charge-off to Trustee:Standardsin relevantGoverningAgreement.

(ii ) The Master Servicershall, oncea monthon the last businessday of the month,

send to the Trusteestatisticsfor eachCovered Trust comparing its performancefor the prior

month with respectto the MortgageLoansin each Covered Trust to the IndustryStandards (the

“Monthly Statement”). The Trusteeshall use reasonable commercial efforts to make such

statement available on its Global Corporate Trust Investor Reporting website

(https://www.gctinvestorreporting.bnymellon.com or any successor thereto) within five (5)

businessdaysof its receiptof suchMonthly Statement.

(iii ) Oncea month,in connectionwith the preparation of the Monthly Statement,the

MasterServicershall calculatefor theprior month: (a) a Compensatory Fee (asdefinedbelow)

for eachMortgageLoanin eachCoveredTrust; (b) a Loan Level Amount(as definedbelow)for

each Mortgage Loan in each Covered Trust; (c) whether there is a Master Servicing Fee

Adjustment(asdefinedbelow) owedfor each Covered Trust;andshall report to theTrusteeasa

line item on theMonthly StatementtheMaster Servicing FeeAdjustment,if any,for therelevant

Covered Trust. The “CompensatoryFee” for a Mortgage Loan shall be calculated by

multiplying thecoupon applicable to that MortgageLoan times theunpaid principalbalance for

thatMortgage Loan, anddividing the productof thosetwo numbers by twelve (12). The“Loan

Level Amount” for eachMortgageLoan shall be theamount equalto the applicablepercentage

in the applicabletablebelow of the Compensatory Feefor such MortgageLoan. The “Master

ServicingFeeAdjustment”for eachCovered Trustshall bethegreater of zeroandthesumof all

theLoanLevel Amountsfor all theMortgageLoansin suchCoveredTrustfor thatmonth.
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DaysDelinquentat Time of Referral to theMaster
Servicer’sForeclosureProcess(First-lien Mortgage
Loansonly)

DayVarianceto Industry
Standard(150days) %

Earlier than-60 -50%
-60 to -30 -20%
-30 to 0 0%
0 to 15 0%
15 to 30 0%
30 to 60 40%
60 to 90 60%
90 to 120 80%
Over120 100%

DaysBetweenReferral to ForeclosureProcessand
ForeclosureSaleor OtherLiquidationEvent(First-lien
MortgageLoansonly)

Day Varianceto RelevantState’s
TimelineassetForth in the

FHFA Referral to Foreclosure
Timelines %

Earlier than-120 -50%
-120to -90 -40%
-90 to -60 -30%
-60 to -30 -20%
-30 to 0 0%
0 to 15 0%
15 to 30 0%
30 to 60 20%
60 to 90 30%
90 to 120 40%
120 to 150 50%
150 to 180 60%
180 to 210 80%
Over210 100%
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DaysDelinquentat Time of Reportingof ChargeOff
(Second-lien MortgageLoansonly)

DayVarianceto Standardin the
GoverningAgreement %

0 to 30 0%
30 to 60 40%
60 to 90 60%
90 to 120 80%
Over120 100%

(iv) For eachCoveredTrust other than CWHEQ 2006-A and CWHEQ 2007-G, the

MasterServicershall, on a monthly basis, deduct the MasterServicing Fee Adjustment from

unreimbursedAdvances due to it. For each of CWHEQ 2006-A and CWHEQ 2007-G, the

MasterServicer shall, on a monthly basis,wire the Master Servicing Fee Adjustment to the

Collection Accountfor the applicableCovered Trust and the Trusteeshall distribute the Master

ServicingFeeAdjustmentin thesamemannerasis specified for anAl locable Sharepursuantto

Subparagraph3(d)(i), provided, however,that the provisionsof Subparagraph3(d)(ii) shall not

apply to MasterServicing FeeAdjustments.

(d) Loss Mit igation RequirementsApplicable to All Loans. Beginning on the

SigningDate, for eachborrowerwith a Mortgage Loan in theCoveredTruststhat is considered

for modification programs,the MasterServicer and/or each of the Subservicers,as applicable,

shall simultaneouslyevaluatetheborrower’seligibili ty for all applicable modification programs

in accordancewith the factorsset forth in Subparagraph5(e) (including, asapplicable,HAMP

and proprietary modification programs, which programs may, pursuant to the Governing

Agreements,includeprincipal reductions),andshall rendera decision within sixty (60) daysof

receiving all requesteddocumentsfrom the borrower; provided that nothing herein shall be

deemed to createan obligationon the part of MasterServicer to offer any modification or loss

mitigationstrategy to anyborrower.

(e) Loss Mit igation Considerations. In considering modificationsand/orother loss

mitigation strategies, including, without limitation, shortsalesanddeeds in lieu of foreclosure,

theMasterServicerandall Subservicersshall considerthe following factors: (a) thenetpresent

value of the MortgageLoan at the time the modification and/or other lossmitigation strategyis

Case 1:11-cv-05988-UA   Document 22-2    Filed 08/30/11   Page 62 of 212



- 25 -

EXECUTION COPY

consideredand whether the contemplated modification and/or other loss mitigation strategy

would havea positive effect on the net presentvalue of the MortgageLoan as comparedto

foreclosure; (b) whereloan performanceis the goal, whether the modification and/orother loss

mitigation strategy is reasonablylikely to return the Mortgage Loan to permanently performing

status; (c) whether the borrower has the abilit y to pay, but has defaulted strategically or is

otherwiseacting strategically;(d) reasonablyavailable avenuesof recovery of the full principal

balance of the Mortgage Loan other than foreclosure or liquidation of the loan; (e) the

requirementsof theapplicableGoverningAgreement; (f) suchother factorsas would bedeemed

prudentin its judgment;and(g) all requirementsimposedby applicable Law. WhentheMaster

Servicerand/orSubservicer,in implementing a modification and/orotherlossmitigationstrategy

(which may,pursuantto theGoverningAgreements,includeprincipal reductions), considersthe

factors set forth above,and/oractsin accordance with the policiesor practices that the Master

Servicer is then applying to its or any of its affili ates’ “held for investment” portfolios, the

MasterServicershallbedeemedto be in compliance with its obligation to service theMortgage

Loansprudently in keepingwith the relevant servicing provisionsof the relevantGoverning

Agreementand the requirementsof this Subparagraph 5(e), the modification and/orother loss

mitigation strategy so implementedshall be deemed to be permissible under the termsof the

applicableGoverning Agreement,andthejudgments in applying suchfactorsto a particularloan

shall not be subjectto challengeunder the applicable Governing Agreement, this Settlement

Agreement,or otherwise. Notwithstandinganythingelsein this Subparagraph 5(e), no principal

modification by theMaster Serviceror any Subservicershall reduce theprincipalamountdueon

any MortgageLoan below the currentmarket value of the property,as determinedby a third-

party broker price opinion, usinga fair market valuemethod, applyingnormal marketing time

criteriaandexcluding REOor shortsalecomparativesalesin thevaluationcalculation.

(f) Reporting and Attestation of Compliance with Servicing Improvements.

Beginningon theApprovalDate,theMaster Servicershall: (i) reportmonthly to theTrustee,for

eachCoveredTrust,concerningits compliancewith theServicing Improvementsrequiredby this

SettlementAgreement (the “Monthly Report”); and (ii ) pay for an annualattestationreport for

theCoveredTrusts asa group (the“Attestation Report”) to becompletedno later thanFebruary

15 of eachyear that any CoveredTrust holds Mortgage Loans(or owns real estaterelatedto

liquidatedMortgageLoans). TheTrusteeshall usereasonablecommercial efforts to makesuch
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report available on its Global Corporate Trust Investor Reporting website

(https://www.gctinvestorreporting.bnymellon.com or any successor thereto) within five (5)

businessdaysof its receiptof suchreport.

(i) The Attestation Report shall be preparedby an audit firm selected in accordance

with the following selectionprocess: (A) the Master Servicer shall proposein writing to the

Trusteean audit fi rm meetingthe qualifications describedin Subparagraph5(f)(ii); (B) within

seven(7) businessdays of receiptof suchwritten notice, the Trusteemay object to the Master

Servicer’s selection if it reasonablydetermines that the proposedaudit firm doesnot meetthe

qualifications describedin Subparagraph5(f)(ii); (C) if the Trusteeobjects to a proposedaudit

firm in accordance with Subparagraph5(f)(i)(B) above,a differentaudit fi rm shallbeselectedby

repeatingthe processset out in Subparagraphs5(f)(i)(A) and 5(f)(i)(B) above; and (D) in the

absenceof an objectionby the Trusteewithin the time frame setout in Subparagraph5(f)(i)(B)

above, theproposed auditfirm shallbedeemed approved.

(ii ) To qualify to preparethe Attestation Report,a fi rm must (A) possess sufficient

relevantexpertisein the mortgageloan servicing industry; (B) be duly licensedto conductits

businessin all relevantjurisdictions;(C) not be indicted in anystate; and(D) not beengagedby

Bank of America, Countrywide, or any of their respective subsidiaries and affiliates for any

major engagement.

(iii ) TheAttestationReport shallbedistributedto all Investorsaspartof theTrustee’s

Monthly Statementfor April of eachyear, provided that the Trusteeshall not be required to

execute,sign, or deliverto theaudit firm anyconsent, acknowledgement, or other documentation

whatsoever in connection with its receipt of the Attestation Report or the making of the

AttestationReportavailableto theInvestors.

(g) No Amendment. Nothing in this Paragraph5 is, or shall be construedto be, an

amendmentof anyGoverningAgreement.

(h) Governmental Authority. The MasterServicershall: (i) haveno liabili ty (and

shall be subject to no other remedy)to the CoveredTrusts, the Trustee,or the Investorsunder

any partof this SettlementAgreementor under theprovisionsof theGoverningAgreementsthat
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relateto the mattersandaspectsof servicing addressedin whole or in part by the provisionsof

this Paragraph5, including no liability for any MasterServicing FeeAdjustment, if it becomes

commercially impracticablefor the Master Servicer to perform its obligations under this

Paragraph5 in a mannerreasonablysimilar to the intent thereof becauseany provision of this

Paragraph5 is renderedinoperativeor invalid by Law and(ii) not be liable for anyportion of a

MasterServicingFeeAdjustmentthatis theresultof actionsmandatedor requiredby Law.

(i) Cost of Compliancewith Law. All expensesassociatedwith compliancewith

Law relatedto theservicingof theMortgageLoans in theCoveredTrustsshall beborneby the

MasterServicer and/or the Subservicers,as applicable, provided that (i) any modification or

other loss mitigation strategy thatmayberequiredor permitted by Law, and/or(ii) anyAdvance

that is required or permittedby Law, that is permissible under the terms of this Settlement

Agreementand/or the GoverningAgreements shall not be deemedto be an expenseassociated

with compliancewith Law relatedto theservicing of theMortgageLoansin theCoveredTrusts,

and any Realized Loss associatedwith the implementation of such modification or loss

mitigationstrategy shallbeborneby therelevantCovered Trust.

(j) Effect of Failure to Meet Timelines. The Master Servicer’sfailure to complete

any task or obligation setforth in this Paragraph5 in thetimeperiod requiredby this Paragraph5

shall not be deemed a materialbreachof this Settlement Agreement, provided that the Master

Servicerhasusedandis usingreasonablebestefforts to comply with thetimeperiodsset forth in

this Paragraph5 andthat the Master Servicer completes the taskor obligation in no morethan

133% of the time period requiredby this Paragraph5. For the avoidanceof doubt,nothingin

this Subparagraph5(j) shallaffecttheamountof any MasterServicing FeeAdjustmentotherwise

dueunderSubparagraph5(c).

(k) Effect of Legal Impossibility of Final CourtApproval; ExcludedCoveredTrusts.

If Final Court Approval becomeslegally impossible, then at such time, neither the Master

Servicer nor the Trusteeshall haveany further obligations under Subparagraph5(a) or under

Subparagraph5(b) andSubparagraphs 5(c) and5(f) shall be null andvoid. Subparagraphs5(d)

and 5(e) shall remainbinding upon the Master Servicer and the Trustee. As to any trust that

shall becomeanExcludedCoveredTrust, neither theMasterServicer nor theTrusteeshallhave
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any furtherobligationswith respectto suchExcludedCoveredTrustunderSubparagraph 5(a)or

under Subparagraph5(b) andSubparagraphs5(c) and 5(f) shall benull andvoid with respectto

such Excluded CoveredTrust; Subparagraphs 5(d) and 5(e) shall remain binding upon the

MasterServicerand theTrusteeasto suchExcludedCovered Trust.

6. Cure of Certain Document Exceptions.

(a) Initial ExceptionsReport Schedule. Not laterthansix (6) weeksaftertheSigning

Date,theMasterServicershall submitto theTrustee an “Ini tial ExceptionsReport Schedule”as

provided for below. Subject to Paragraph12, the Trusteeshall usereasonablebestefforts to

make the Initial ExceptionsReportScheduleavailable on the Trustee’sGlobal CorporateTrust

InvestorReporting website(https://www.gctinvestorreporting.bnymellon.com, or any successor

thereto)within five (5) businessdays of its receipt of suchreport.

(i) The Initial Exceptions Report Schedule shall be prepared in good faith, after

reasonablediligence,andshall includeeachMortgageLoan in theCoveredTrusts(including,for

the avoidance of doubt,MortgageLoansfor which the servicing rights are sold following the

SigningDate)that, on theTrustee’sLoan-Level Exception Reports(asdefinedbelow), is subject

to both (A) a documentexceptionrelating to mortgages coded“photocopy” (CO), “copy with

recording information” (CR), “document missing” (DM), “county recorded copy with

comments” (IN), “certified copy not recorded” (NR), “original with comments” (OO),

“unrecordedoriginal” (OX), “pool review pending” (PR), “contract” (CONT), and “certif ied

copy-issuer” (CI) on theTrustee’sLoan-Level Exception Reports, (“MortgageExceptions”) and

(B) a documentexception relating to title policies or their legal equivalent coded“document

missing” (DM), “ti tle commitment” (CM), or “preliminary title report” (PL) on the Trustee’s

Loan-Level Exception Reports,(“Title Policy Exceptions”), providedthat it shall excludeany

such MortgageLoan registered on the MortgageElectronic Registration Systems(“MERS”) .

MortgageLoans paid in full or liquidated as of the Signing Date shall not be includedin the

Initial ExceptionsReportSchedule.

(ii ) The MasterServicermay elect, in its sole discretion, to resolve any Mortgage

Exceptionor Title Policy Exceptionlisted on the Initial ExceptionsReport Schedule,in which
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casethe Trusteeshall cooperatein good faith with the Master Servicer to resolveany such

MortgageExceptionor Title PolicyException.

(iii ) If any MortgageLoan is Cured (as defined below), the Master Servicer shall

promptly provideevidenceof suchcureto theTrustee.

(iv) “Trustee’s Loan-Level ExceptionReports”shall mean the loan level exception

reports for theCoveredTrustsprovidedby theTrustee to theMaster Serviceron April 14, 2011,

April 27,2011,andApril 28,2011.

(b) Monthly ExceptionsReport. Beginningthe fi rst month following the month in

which the MasterServicersubmitsthe Initial ExceptionsReportSchedule, the MasterServicer

shall provideto theTrusteeon thelastbusinessdayof each montha Monthly ExceptionsReport

listing all Mortgage Loanson the Initial ExceptionsReportScheduleexclusiveof anyMortgage

LoanthathasbeenCuredandshallseparately list all MortgageLoansthathavebeenCured.

(i) A Mortgage Loan listed on the Initial Exceptions Report Schedule shall be

considered“Cured” for all purposesif (A) either the Mortgage Exception or Title Policy

Exceptionassociatedwith that MortgageLoan hasbeenresolved,(B) the Mortgage Loan has

beenpaid in full or otherwisesatisfiedasa first li en,(C) theMortgageLoanhasbeenliquidated

as a first lien on the MortgagedProperty, or (D) pursuantto Subparagraph (6)(c), the Master

Servicer has reimbursedthe CoveredTrust for 100% of any related Realized Loss associated

with thatMortgageLoan’sliquidation.

(ii ) Within fifteen (15) businessdaysof receipt of each Monthly ExceptionsReport,

the Trusteeshall determinewhetherreasonableevidencehasbeen provided in respectof each

MortgageLoan listed as Curedin suchreport. In the eventthat the Trustee determinesthat a

decisionby theMasterServicerto list a loanasCuredis not supported by reasonableevidence,

after consultation with the Master Servicer regarding the reasonablenessof suchevidence,the

Trusteeshall directtheMasterServicerto issuea revised Monthly ExceptionsReport. All of the

Trustee’sreasonablecostsand expensesassociated with performing its obligationsunder this

Subparagraph6(b)(ii) that exceedthe Trustee’sordinary costs and expensesin connectionwith

its record-keeping dutiesundertheGoverningAgreementsshallbeborneby theMasterServicer.
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(iii ) The Master Servicer shall continueproviding Monthly Exceptions Reportsuntil

such time as all MortgageLoans listed in the Initial Exceptions Report Schedule have been

Cured.

(iv) Subject to Paragraph12, the Trustee shall use reasonablebest efforts to make

each Monthly ExceptionsReport available on its Global Corporate Trust Investor Reporting

website(https://www.gctinvestorreporting.bnymellon.comor any successorthereto) within five

(5) businessdaysof its receiptof suchreport.

(c) Remedy for UncuredExceptions. If, at the time of liquidation,a MortgageLoan

(including, for the avoidanceof doubt, Mortgage Loansfor which the servicing rights are sold

following theSigning Date)is listedon thethen-currentMonthly ExceptionsReportashavingan

outstandingMortgageExceptionandanoutstandingTitle Policy Exception, theMasterServicer

shall promptly providenoticeto theTrusteeandshallreimbursethetrustthat ownstheMortgage

Loanfor 100%of anyRealizedLoss(asdefined in theapplicableGoverningAgreements)(i) if

the Master Servicer is preventedfrom foreclosing as a fi rst-lien holder by reasonof an

outstandingMortgageExceptionandthe trust is not madewhole by a title policy or equivalent

by reasonof an outstandingTitle Policy Exception within theearlier of (A) twelve (12) months

after the denial of suchforeclosure or (B) thirty (30) daysafter the MasterServicer determines

thatno insurancewill be payableor (ii) if a court of competent jurisdiction deniesforeclosureas

a first-lien holder by reason of an outstanding MortgageException and the trust is not made

whole by a title policy or equivalentby reasonof an outstanding Title Policy Exception within

theearlier of (A) twelve (12) months after thedenial of suchforeclosureor (B) thirty (30) days

after the MasterServicerdeterminesthat no insurance will be payable. In the event that the

MasterServicermakesthe trust whole with respectto any Mortgage Loan pursuantto this

Subparagraph6(c), the Master Servicershall be entitled to reimbursementfor suchmake-whole

paymentfrom any proceedsthat it or the trust subsequently receives from any title policy or

equivalentwith respectto suchMortgageLoan.

(d) If Final Court Approvalbecomeslegallyimpossible, thenat suchtime, neitherthe

MasterServicernor theTrusteeshallhaveany furtherobligationsor rights underthis Paragraph

6 and theremedyprovisionsof Subparagraph6(c) shall benull andvoid. Likewise,if thetrustin
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which the Mortgage Loan is held is designated an Excluded Covered Trust pursuant to

Subparagraph4(a), thenat suchtime, neither theMasterServicer nor theTrusteeshallhaveany

further obligationsor rights under this Paragraph6 and the remedyprovisionsof Subparagraph

6(c) shallbenull andvoid with respect to suchMortgageLoan. Notwithstandingthe foregoing,

the Master Servicer may elect in its solediscretion to resolveany MortgageExceptionor Title

Policy Exception that is outstanding,in which casetheTrustee shallcooperate in goodfaith with

theMasterServicerto resolveany suchMortgageException or Title Policy Exception.

7. Extension of Forbearance; Tolli ng. The Parties agree(and the Institutional

Investors have so agreed in the Institutional Investor Agreement) that the Agreementof

Forbearance enteredinto by certainof thePartieson December 9, 2010and extendedon January

28, 2011,February 28, 2011,March 31, 2011,April 19, 2011,May 2, 2011,May 9, 2011,May

25, 2011,andJune13,2011(the“ForbearanceAgreement”) is hereby extendedandshall remain

in effect in all respectsuntil the first to occur of: (a) the Approval Date, (b) a dateninety (90)

daysafterFinal CourtApprovalshall becomelegally impossible, (c) a dateninety(90) daysafter

theSettlementAgreementhasbeenterminatedin accordancewith its terms,or (d) a dateninety

(90) daysafter the cure period hasexpiredfor any uncured material breach of the Settlement

Agreementby Bank of AmericaandCountrywide for which notice hasbeenprovided(thecure

period being the ninety (90) days following such notice of such breach provided by a party to

this SettlementAgreementor the Institutional Investor Agreement). For Covered Trusts not

subject to the ForbearanceAgreement,all statutesof limitation, repose,or lachesrelated to the

TrustReleasedClaimsshall betolled, for thebenefit of thePrecluded Persons,to thesameextent

that they aretolled underthe Forbearance Agreement; providedthat, except as set forth in this

SettlementAgreement,all Partiesexpresslyreserveall rights,arguments,anddefenses,including

all rights, arguments, and defenseswith respect to Investor voting rights and interest

requirementsunder the Governing Agreements. If the ForbearanceAgreement is extended

pursuantto Subparagraphs7(b) or 7(c) herein, the Parties agree (andthe Institutional Investors

haveso agreedin the InstitutionalInvestorAgreement) during the fi rst eighty (80) daysof such

time periodsto usetheir reasonablebestefforts to negotiatean alternatesettlementof the Trust

ReleasedClaimson termsthat areeconomically substantially equivalent to the Settlementand

not inconsistent with any final ruling of the Settlement Court or on any appealtherefrom, and
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(during the sametime periods) not to pursueany non-consensual actions or remedieswith

respectto theCoveredTrustsexceptastheTrusteemay bedirectedby theSettlementCourt.

8. Retraction of Notice. The Trusteeagrees(andtheInstitutional Investors haveso

agreedin the InstitutionalInvestorAgreement)that,asof theApproval Date, anynoticethatmay

havebeencontainedin the letterssent by and on behalfof certain of the Institutional Investors

on June17,2010,October18,2010,andNovember12,2010andaddressedto theTrusteeand/or

the Master Servicer,as well asany notice that may have been contained in a letter deemedto

havebeenprovidedunderthe ForbearanceAgreement and its extensions(the “Letters”), is and

shall berenderednull andvoid. TheLettersthemselves shall thereafter berenderedinoperative,

as if never sent, and shall be deemedfor all purposesto be withdrawn with prejudice (the

Institutional Investorshavesoagreedby theInstitutionalInvestorAgreement).

9. Release.

(a) Effectiveasof theApprovalDate,exceptas set forth in Paragraph 10, theTrustee

on behalf of itself and all Investors,the CoveredTrusts, and/or any Persons claiming by,

through,or on behalf of any of the Trustee, the Investors,or the CoveredTrustsor underthe

GoverningAgreements(collectively, the Trustee, Investors, CoveredTrusts,and suchPersons

being definedtogetherasthe“PrecludedPersons”),irrevocablyandunconditionallygrantsa full,

final, andcomplete release,waiver,anddischargeof all allegedor actual claims, counterclaims,

defenses, rights of setoff, rights of rescission, liens,disputes,liabilities, Losses,debts,costs,

expenses,obligations, demands,claims for accountingsor audits, allegedEvents of Default,

damages, rights, and causes of action of any kind or nature whatsoever,whether asserted or

unasserted,known or unknown,suspected or unsuspected, fixed or contingent,in contract,tort,

or otherwise,securedor unsecured,accrued or unaccrued,whetherdirect, derivative,or brought

in anyother capacity that thePrecludedPersonsmaynow or mayhereafter have againstanyor

all of theBankof AmericaPartiesand/orCountrywidePartiesarising out of or relatingto (i) the

origination, sale, or delivery of Mortgage Loans to the Covered Trusts, including the

representationsandwarrantiesin connection with the origination, sale,or delivery of Mortgage

Loansto the CoveredTrustsor any alleged obligation of any Bank of America Party and/or

CountrywidePartyto repurchase or otherwisecompensate theCoveredTrustsfor anyMortgage
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Loanon thebasis of any representationsor warrantiesor otherwiseor failureto cureanyalleged

breachesof representationsandwarranties, including all claims arising in any way from or under

Section 2.03(“Representations,Warranties andCovenantsof theSellersandMasterServicer”) 1

of the Governing Agreements,(ii) the documentation of the Mortgage Loans held by the

Covered Trusts (including the documents and instruments covered in Sections 2.01

(“Conveyance of MortgageLoans”) and 2.02 (“Acceptance by the Trustee of the Mortgage

Loans”)of theGoverningAgreementsandtheMortgageFiles) including with respectto alleged

defective,incomplete,or non-existentdocumentation, aswell asissuesarisingout of or relating

to recordation, title, assignment, or any other matter relating to legal enforceability of a

Mortgageor MortgageNote,and(iii) theservicing of theMortgageLoans held by theCovered

Trusts(including anyclaim relatingto thetiming of collection efforts or foreclosureefforts,loss

mitigation, transfersto subservicers,Advances,Servicing Advances, or that servicingincludes

an obligation to take any actionor provideany notice towards,or with respectto, the possible

repurchaseof MortgageLoansby the MasterServicer,Seller, or any otherPerson),in all cases

prior to or after the Approval Date (collectively, all such claims being defined as the “Trust

ReleasedClaims”).

(b) The Trust ReleasedClaimsshall also be deemed to havebeen releasedasof the

Approval Date to the full and same extent by the Master Servicer of the CoveredTrusts

(includingthe currentMasterServicer, BAC HLS, andanysubsequent servicer who may in the

futurebesubstitutedfor thecurrentMaster Servicer with respect to oneor moreof theCovered

Trustsor anyloanstherein)andtheMaster Servicershall bedeemedto beaPrecludedPerson.

(c) Thereleaseandwaiver in Subparagraphs9(a) and9(b) is intendedto include,and

upon its effectivenessshall include,anyclaims or contentionsthatBankof America or anynon-

Countrywideaffili ate,division,or subsidiaryof Bankof America, andany of thepredecessorsor

assignsthereof,is liable on any theoryof successorliabilit y, vicariousliabilit y, veil piercing,de

facto merger, fraudulent conveyance,or other similar claim or theory for the obligations,

1 Which provision is numbered2.04 in the Sale and Servicing Agreements relating to
CWHEQ2006-A andCWHEQ2007-G.
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exposure,or liability of Countrywide or anyof its affil iates,divisions,or subsidiaries,andanyof

the predecessorsor assignsthereofconcerning any of the CoveredTrusts,with respectto the

TrustReleasedClaims.

10. Claims Not Released.

(a) Administration of the MortgageLoans. The releaseand waiver in Paragraph9

doesnot includeclaimsbasedsolely on the action, inaction, or practicesof the Master Servicer

in its aggregation and remittanceof MortgageLoan payments, accounting for principal and

interest,andpreparation of tax-relatedinformation in connection with the Mortgage Loansand

the ministerial operationand administration of the Covered Trustsandof the MortgageLoans

heldby theCoveredTrustsfor which theMasterServicer receivesservicing feesunless, asof the

SigningDate, theTrusteehasor shouldhaveknowledgeof theactions,inactions, or practicesof

theMasterServicerin connectionwith such matters.

(b) Servicing of theMortgageLoans. Exceptasprovidedin Subparagraph10(a), the

releaseand waiver in Paragraph9 includes: (i) all claims basedin whole or in part on any

actions, inactions, or practicesof the Master Servicer prior to the Approval Date as to the

servicing of theMortgageLoansheldby theCoveredTrusts;and(ii) as to all actions,inactions,

or practicesby the MasterServicerafter the Approval Date, only (A) actions, inactions,and

practicesthat relateto theaspectsof servicing addressedin wholeor in partby theprovisionsof

Paragraph5 (material compliancewith which shall satisfy the MasterServicer’s obligation to

service theMortgageLoansprudentlyin accordancewith all relevantsectionsof theGoverning

Agreements)and (B) actions,inactions,or practicesthat relate to the aspects of servicing not

addressedby the provisionsof Paragraph 5 that are consistentwith (or improvementsover) the

MasterServicer’s courseof conductprior to the Signing Date. It is further understood and

agreed that Investors may pursue such remedies as are available under Section 10.08

(“Limitation on Rightsof Certificateholders”)of the Governing Agreements with respectto an

Eventof Default asto anyservicingclaims not released by this Settlement.

(c) Certain Individual Investor Claims. The releaseandwaiver in Paragraph9 does

not include any direct claimsheld by Investors or their clientsthat do not seek to enforceany

rightsunderthetermsof theGoverningAgreements but rather arebasedon disclosuresmade(or
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failed to bemade)in connectionwith their decisionto purchase,sell, or hold securitiesissuedby

any CoveredTrust, includingclaimsunderthe securitiesor anti-fraud laws of theUnited States

or of anystate;provided,however,that thequestion of theextent to which anypaymentmadeor

benefit conferred pursuantto this Settlement Agreement may constitute an offset or credit

against, or a reduction in thegrossamount of, any suchclaim shallbedeterminedin theactionin

which suchclaim is raised,andtheParties reserve all rights with respectto thepositiontheymay

takeon that question in thoseactions andacknowledgethat all other Personssimilarly reserve

suchrights.

(d) Financial-GuarantyProviderRights and Obligations. To theextentthat anythird-

party guarantor or financial-guarantyprovider with respect to any Covered Trust hasrights or

obligationsindependentof the rights or obligationsof the Investors, theTrustee,or theCovered

Trusts,thereleaseandwaiver in Paragraph9 is not intendedto andshall not releasesuchrights,

or impair or diminish in any respectsuch obligationsor any insuranceor indemnityobligations

owedby or to suchPerson.

(e) Indemnification Rights. The Parties do not releaseany rights to indemnification

under theGoverning Agreementsincluding theTrustee’s right to indemnificationby theMaster

Servicerof theCoveredTrusts.

(f) SettlementAgreement Rights. The Parties do not release any rights or claims

against eachother to enforcethetermsof this Settlement Agreement.

(g) Excluded CoveredTrusts. The releaseand waiver in Paragraph 9 does not

includeclaims with respectto anyExcludedCoveredTrust.

11. Releaseof Unknown Claims. Eachof thePartiesacknowledgesthat it hasbeen

advisedby its attorneysconcerning,andis familiar with, California Civil CodeSection1542and

expressly waivesanyandall provisions,rights, andbenefits conferredby anylaw of anystateor

territory of the United States, or principle of common law, which is similar, comparable,or

equivalentto the provisionsof the California Civil CodeSection 1542,including that provision

itself, which readsasfollows:
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“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT
TO EXIST IN HIS OR HER FAVOR AT THE TIME OF
EXECUTING THE RELEASE, WHICH, IF KNOWN BY HIM
OR HER MUST HAVE MATERIALLY AFFECTED HIS OR
HER SETTLEMENT WITH THE DEBTOR.”

ThePartiesacknowledgethat inclusionof theprovisionsof this Paragraph11 to this Settlement

Agreementwasamaterialandseparatelybargainedfor element of this SettlementAgreement.

12. Concerning the Trustee. All of the Trustee’s privileges, indemnity rights,

limitationson liability andothercontractual protections underthe GoverningAgreementsshall

equally apply to all of the Trustee’s duties and obligations under this Settlement Agreement.

Withoutlimiting theforegoing:

(a) The dutiesandobligationsof the Trusteeunderthis SettlementAgreement shall

be determinedsolely by theexpress provisionsof this Settlement Agreement. TheTrusteeshall

not be liable except for the performanceof suchduties and obligations as are specifically set

forth in this Settlement Agreement,and no implied fiduciary duties shall be read into this

Settlement Agreementagainstthe Trustee. Nor, except as expresslyset forth herein, shall

anything in this SettlementAgreementimply that theTrusteeowesanygreater dutiesunder the

Governing Agreements, fiduciary or otherwise, than it otherwise would owe under those

agreements.

(b) In this Settlement Agreement,whenever the Trusteeis required to make any

report, schedule,or otherinformationavailableto theInvestors:

(i) The Trustee’s responsibility for making such information available to the

Investorsis limited to the availability, timeliness,andaccuracyof the informationprovidedto

theTrustee;and

(ii ) The Trustee’s obligation to post such information on the Trustee’s Global

CorporateTrust InvestorReportingwebsite is subject to thetimely provisionof suchinformation

to theTrusteein form and format satisfactory to theTrustee and(if applicable) to theTrustee’s

abil ity to timely break-out suchinformationby theCovered Trust.
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13. Representations and Warranties by Each Party. Each Partyto this Settlement

Agreementrepresents,warrants,andagreesasto itself asfollows:

(a) It is duly organized, validly existing, and (to the extent applicable) in good

standingunder theLaw of the jurisdiction in which it is organized. It hasthecorporate,trustor

other power and authority (including contractual and/or regulatory authority to the extent

applicable) necessaryto execute,deliver, and perform its obligations under this Settlement

Agreement,and to completethetransactionscontemplatedhereby, includingwith respectto any

other entities, account-holders,or accounts for which or on behalf of which it is signing this

Settlement Agreement, and the execution, delivery, and performance of this Settlement

Agreementand the completionof the transactions contemplated hereby have beenduly and

validly authorized by all necessary corporate, trust, or other action. Assuming the due

authorization, execution, and delivery of this Settlement Agreement by the other Parties, this

Settlement Agreementconstitutes the legal, valid, and binding obligations of it, enforceable

against it in accordancewith its terms.

(b) It hasnot relieduponanystatement,representation, or promiseof anyotherParty

(or of any representativeor attorneyof or for any other Party), in executing this Settlement

Agreement,or in connectionwith the Settlement, (i) except for the representations,warranties,

covenants, and other obligationsset forth in this Settlement Agreement, and (ii) except that

Bank of America and Countrywide representto the Trustee that neither Bank of America nor

Countrywide had, as of the date it was provided, or has, as of the date of this Settlement

Agreement,actual knowledgethat any factual information providedto the Trustee,its counsel

and its experts in connectionwith the negotiation of the Settlement concerning: (A) historical

factual information concerningprior repurchaseexperience,(B) factual informationconcerning

historical losses and historical delinquencies experienced by the Covered Trusts, (C) the

financial statements of CFC and/or CHL, and (D) documents reflecting, or information

concerning, corporatetransactions involving the exchangeof assetsbetweenCFC and its

subsidiariesand BAC and its non-Countrywide subsidiaries that were taken subsequentto the

mergerof CFC anda BAC subsidiary, wasmaterially falseor materially inaccurateat the time

the information or documentswereprovided (unlesssubsequently corrected), andacknowledge

that the Trustee’s expertsarerelying on suchinformation anddocuments. In addition,Bank of
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Americaand Countrywide representto the Trustee that the information containedon the CD-

ROM providedto theTrustee’scounselandexpertson June3, 2011contains businessrecordsof

BAC HLS askept on its computersystemsin the ordinary courseof its business. It is further

acknowledged and understood that the Trustee has made its own independentjudgment

concerningthereasonablenessandadvantageousnessof theSettlementandits terms.

(c) It is not enteringinto this Settlement Agreement with the intent of hindering,

delaying, or defraudinganyof its respective current or futurecreditors.

(d) It hasmadesuch investigationof the facts pertaining to this Settlement and this

SettlementAgreementandof all thematters pertaining thereto asit deemsnecessary.

(e) It hasreadthis SettlementAgreement and understandsthe contentshereof, has

consultedwith counsel of its choicewith respect to this SettlementAgreement, andhasexecuted

this SettlementAgreementvoluntarilyandwithout duressor undueinfluenceon thepartof or on

behalfof anyotherParty.

(f) It has not heretoforeassigned,transferred, or granted, or purportedto assign,

transfer,or grant, any of the claims, demands, or causesof action releasedor waived by this

SettlementAgreement.

14. Nonsurvival of Representationsand Warr anties. Noneof the representations

or warrantiesset forth in this SettlementAgreement shall survive after the Approval Dateor if

Final CourtApprovalbecomeslegally impossible.

15. Additional Agreements.

(a) Trustee’s AgreementRegardingPost-Signing Date Actions. Absent direction

from theSettlementCourt in accordancewith thenextsentencebelow,betweentheSigning Date

and the Approval Date(or such time asFinal Court Approval becomeslegally impossible), the

Trusteecovenants that it will not take any action with respectto any CoveredTrust that is

intendedor reasonablycouldbeexpectedto beadverseto or inconsistentwith the intent, terms,

and conditionsof theSettlementandthis SettlementAgreement,and will not commenceor assist

in the commencementof any litigation baseduponany of the claims subject to the releaseand
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waiver in Paragraph9. TheTrusteeintendsto seekan order from theSettlement Court providing

thattheTrusteemayseekdirectionfrom theSettlement Courtbeforetakingany actionin respect

of a Covered Trust that is the subjectmatter of the Article 77 Proceeding, and the Trustee

reservesall rightsto seeksuchorderor direction.

(b) Post-Signing Date Repurchases. If after the Signing Date and before the

Settlement Paymentis made, any Bank of America Party or Countrywide Party either (i)

repurchasesany MortgageLoan(s) from any Covered Trust(s)or (ii) makes any make-whole

paymentwith respectto anysuchMortgageLoan(s) to anyCoveredTrust(s) exceptasprovided

in Paragraph6, the SettlementPaymentprovided for in this Settlement Agreementshall be

reduceddollar-for-dollar by the economic benefit to theCoveredTrust(s)of suchrepurchaseor

make-whole payment(s)and the Allocable Share(s)for the CoveredTrust(s) from which the

MortgageLoan(s)was (or were) repurchasedor to which the make-whole payment(s) was (or

were) made shall be reducedby that same amount, provided that no amountused to retire

Advances or Servicing Advancesowed to the MasterServicer shall be consideredan economic

benefit for purposesof this Subparagraph 15(b). The Parties agree that if the amount of

economic benefit receivedby a CoveredTrust as a result of suchrepurchasesor make-whole

paymentsexceedsthe amountof thatCovered Trust’sAl locable Share, thenthereduction in the

SettlementPaymentshall beequalto, but shallnot exceed,thatCovered Trust’sAllocableShare.

Under no circumstancesshall a repurchase of a MortgageLoan or payment of a make-whole

amount causeanyportionof theSettlement Payment to berequiredto bereturned.

(c) Institutional InvestorAgreement. The Parties acknowledgeand agree(and the

Institutional Investorshavesoacknowledgedandagreedin theInstitutional InvestorAgreement)

that the Institutional Investors’ entry into, and performance of their obligations under, the

Institutional Investor Agreementis a material part of the consideration for entry by Bank of

AmericaandCountrywideinto this Settlement Agreement.

16. Indemnification. BAC HLS acknowledgesthat it hascertain obligationsunder

the Governing Agreementsto indemnify the Trustee. As of the execution of this Settlement

Agreement,BAC HLS hasdeliveredto the Trusteethe side-letter attachedheretoasExhibit C

and BAC hasdeliveredto theTrusteetheguaranty attachedthereto with respectto BAC HLS’s
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obligations to indemnify the Trustee to the extent specified in the side-letter and in the

GoverningAgreements.

17. Confidentiality . All matters relating to the negotiation of this Settlement

Agreement, including confidential information exchanged between any Parties hereto in

connection with such negotiation, other than the Settlement Agreement and the Institutional

InvestorAgreement,shall beandremainconfidential (the “Confidential Information”) andshall

not be disclosedto anyone other than the Parties hereto and their counsel, except that such

information may be disclosed: (a) in an action by any Party to enforce this Settlement

Agreementor the Institutional Investor Agreement, to the extent reasonably requiredfor the

purposesof enforcement,(b) in responseto a court order, subpoena, or other demandmadein

accordancewith applicablelaw, rule, or regulation, (c) (i) as required by law, rule, accounting

rule, or regulation, including Federal securities law, including any change in law, rule,

accountingrule,or regulation,or (ii) in responseto a request to a Partymadeby a Governmental

Authority havingjurisdictionoversuchParty,or (ii i) asany Bankof America Partymayelectin

its solediscretionaspartof its filings with theSecurities andExchangeCommissiononForms8-

K, 10-Q, or 10-K and relateddisclosures,includingdisclosuresandcommunicationsto anyBank

of America Party’s current or potential shareholders, investors, or other Governmental

Authorities, and (d) to suchParty’s subsidiaries, affiliates, their respective directors, officers,

external or internal agents, representatives, professional advisers, attorneys, accountants,

auditors, insurersand reinsurers, successors,assigns,andemployees,who havea needto know

and areunder a duty to implementappropriate measuresto maintain theconfidentiality,security,

and integrity of suchinformation. Should anyParty receivea requestfor disclosurewith respect

to any Confidential Information exceptas part of the Article 77 Proceeding or pursuantto

subsection(c) or (d) of this Paragraph17, theParty receiving such a request shallpromptly, and

in no casemorethanfive (5) businessdaysfollowing receipt of sucha request(so long asit is

legally permitted to provide such notification), notify the other Parties to afford them the

opportunity to objector seekaprotectiveorderprior to thedisclosureof any suchinformation.

18. Releaseand Covenants Valid Even if Addi tional or Differ ent Facts; Effect of

Breach. The Parties acknowledge that they may discover facts that are additional to,

inconsistent with, or different from thosewhich they now know or believe to be true regarding
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theCoveredTrusts. Nonetheless,except asexpresslysetforth in this SettlementAgreement,it is

intendedthat this SettlementAgreement shall fully andfinally compromise all claimsthat exist

or may exist arising from or relating to the Covered Trusts to the extent set forth herein.

Following Final Court Approval,in theeventof a material breach of this SettlementAgreement

by any Party,the non-breachingParty’ssole remedy shall be to seekto enforcethe Settlement

Agreement;provided,however,that if theSettlementPayment is not madeby Bankof America

or Countrywide in accordancewith Subparagraphs3(a) and(b) in all material respects or if at

any time after theApprovalDatetheSettlement Payment is voidedor rescindedfor anyreason,

including as a preferentialor fraudulent transfer (in all suchcases,written notice havingbeen

givenby theTrusteeto Bankof Americaand Countrywideand Bank of America or Countrywide

not havingcured,made,or restoredsuchpayment within sixty (60) days),thenthe releaseand

waiver containedin Paragraph9 shall haveno furtherforce or effect;provided, however, thatthe

Trusteemay insteadelect to seek to enforce this Settlement Agreement in which event the

releaseandwaivercontainedin Paragraph9 shall remain in full force andeffect. Under no other

circumstancesshallanybreachof theSettlementAgreement by anyPartyimpair or effect in any

respect the releaseand waiver provided in Paragraph 9, or the other injunctive or other

provisionsto becontainedin theFinal OrderandJudgment.

19. Attorneys’ Fees. Within thirty (30) daysof theApprovalDate,Bankof America

shall pay the attorneys’ feesof the Institutional Investors andtheir attorneys’ costsaccording to

thescheduleandtermssetforth on Exhibit F (exceptthat thosefeesandcostsdescribed in such

Exhibit asbeing payableon a current basisshall be so paid following the Signing Date,unless

and until Final Court Approval shall havebecomelegally impossible, at which time any such

paymentobligationsshall cease).

20. No Admission. In no eventshall this Settlement,or this SettlementAgreement,

the activities performed in contemplationof, in connection with, or in furtherance of this

SettlementAgreementor the Article 77 Proceeding (including but not limited to statementsin

court filings, testimony, arguments,andexpertopinions),publicstatements madeby anyParty or

any of their representatives,concerningor relating to theSettlement,or anycommunicationsor

negotiationswith respecttheretobe construed, deemed,used, asserted,or admittedasevidence

of an admission or a concession on the part of any Party on any subject whatsoever;provided

Case 1:11-cv-05988-UA   Document 22-2    Filed 08/30/11   Page 79 of 212



- 42 -

EXECUTION COPY

that nothing in this Paragraph 20 shall preclude the useof the Settlement Agreementand the

circumstancessurrounding its executionto enforcethe Settlement Agreement. The Bank of

America Parties and the Countrywide Parties have denied and continue to deny any and all

wrongdoing of any kind whatsoever, and retain, and do not waive, any and all positions,

defenses, and responsesthat they may havewith respect to suchmatters. The BNY Mellon

Partiesretain, anddo not waive,anypositionsandresponsestheymay have with respectto such

mattersotherthanassetforth explicitly in this SettlementAgreement.

21. No Amendment of Governing Agreements. Nothing in this Settlement

Agreementis intendedto, or does, amendany of theGoverningAgreements.

22. Binding Agreement on Successorsand Assigns. This SettlementAgreement

shall be binding upon and inure to the benefit of the Parties’ successorsand assigns. This

Settlement Agreement may not be assigned by any of the Parties without the prior written

consentof eachof the other Partieshereto and any attempted assignment in violation of this

provisionshall benull andvoid.

23. Governing Law; Waiver of Jury Trial . This SettlementAgreementand any

claim, controversy,or dispute arising under or related to this Settlement Agreement or the

Settlementshall begovernedby, andconstruedin accordance with, the laws of theStateof New

York and the laws of the United States applicable to contracts entered into and completely

performedin New York. EACH PARTY HEREBY KNOWINGLY, VOLUNTARILY, AND

INTENTIONALLY WAIVES ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY OF ANY

DISPUTE ARISING UNDER OR RELATING TO THIS SETTLEMENT AGREEMENT AND

AGREES THAT ANY SUCH DISPUTE SHALL BE TRIED BEFOREA JUDGE SITTING

WITHOUT A JURY.

24. Consent to Jurisdiction. Each Party consentsand irrevocablysubmits to the

continuing exclusive jurisdiction of theSettlement Court andany appellate courts thereof, or, if

Final Court Approvalbecomeslegally impossible, to the exclusive jurisdiction of the Supreme

Court of the Stateof New York in the County of New York or the United StatesDistrict Court

for the SouthernDistrict of New York, andany appellatecourtsthereof, in any action, suit, or

proceedingarisingfrom or related to this SettlementAgreement. The Parties agreethat a final
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unappealable judgment in any suchaction, suit, or proceeding shall be conclusive andmay be

enforcedin otherjurisdictionsby suit on the judgment or in anyothermannerprovided by law.

EachParty waivesandagreesnot to assertby way of motion, asa defenseor otherwise in any

such suit, action, or proceeding,any claim that it is not personally subject to the jurisdiction of

such courts,that the suit, action, or proceeding is brought in an inconvenient forum, that the

venue of the suit, action,or proceedingis improperor that the related documentsor the subject

matter thereofmay not belitigated in or by such courts. This consentto jurisdictionshallnot be

construed,deemed,used, asserted,or admitted asevidenceof an admissionor a concessionof

jurisdiction on thepartof anyParty in anyaction unrelatedto this SettlementAgreement.

25. Construction. The terms, provisions, and conditions of this Settlement

Agreementrepresentthe resultsof negotiationsamongthe Parties. The terms, provisions, and

conditions of this SettlementAgreementshall be interpreted and construedin accordancewith

their usual andcustomary meanings.Eachof the Parties expressly,knowingly, andvoluntarily

waivesthe application, in connectionwith the interpretation and construction of this Settlement

Agreement,of any rule of law or procedureto the effect that ambiguousor conflicting terms,

conditions, or provisionsshall be interpreted or construedagainst thePartywhoselegal counsel

prepared the executedversion or any prior drafts of this SettlementAgreement. The headings

containedin this SettlementAgreementare for referencepurposesonly andshall not affect in

any way the meaningor interpretationof this Settlement Agreement. Wheneverthe words

“ include,” “i ncludes,” or “including” are used in this Settlement Agreement, they shall be

deemed to be followed by the words “without limitation.” Referencesto specific numbered

sectionsof the GoverningAgreementsare intendedto refer to thosesections andothersimilar

sectionsof like effectin otherGoverningAgreements if thenumberingdiffers.

26. Severabili ty. If any provision of this SettlementAgreement other than the

SettlementPayment containedin Paragraph3 or thereleaseand waiver containedin Paragraph9

shall, for anyreasonor to any extent,be invalidatedor ruled to beunenforceable, the remainder

of this SettlementAgreementshallbeenforcedto thefullestextentpermittedby law.

27. No Thi rd-Party Rights or Obligations. No Personnot a Partyto this Settlement

Agreement shall have any third-party beneficiary or other rights under this Settlement
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Agreement. Underno circumstancesshall any Personnot a Partyhereto haveany right to sue

under or otherwisedirectly enforcethis Settlement Agreement. For the avoidanceof doubt,

nothing in this SettlementAgreementconfersany right or abili ty to sueto anypresentor former

MortgageLoan borrower,nor doesthis Settlement Agreement create any obligation on the part

of anyPersonto anysuchborrower.

28. Multiple Counterparts. This Settlement Agreementmay be executedin a

numberof identical counterparts, eachof which for all purposes is deemedanoriginal, andall of

which constitute collectively one agreement. The Parties intend that faxed signatures and

electronically-imagedsignaturessuchas PDF files shall constitute original signaturesand are

binding on all Parties. An executedcounterpartsignaturepagedelivered by facsimile or by

electronicmail shall havethesamebindingeffectasan original signaturepage. This Settlement

Agreementshall not be binding until all Parties havesignedand delivered a counterpartof this

SettlementAgreementwhetherby mail, facsimile, or electronic mail.

29. Modi fication and Waiver. This Settlement Agreementmay not be amended,

altered or modified, and no provision hereof may be waived, except by written instrument

executedby theParties. No waivershall constitutea waiver of, or estoppelwith respectto, any

subsequentor other inaccuracy,breachor failure to comply strictly with the provisionsof this

SettlementAgreement.

30. Further Assurances. The Parties agree (a) to usetheir reasonable bestefforts

and cooperatein goodfaith to fully effectuatetheintent,terms,andconditionsof this Settlement

Agreementand the Settlement,including by executing and delivering all additionaldocuments

and instruments,doingall actsnot specifically referred to herein thatarereasonablynecessaryto

fully effectuate the intent, terms, and conditions of this Settlement Agreement, and refraining

from takingany action (or assisting othersto takeanyaction) contrary to or inconsistentwith the

intent, terms,and conditionsof this Settlement Agreement; provided,however,that, as to the

Trustee,seeking to obtaindirectionfrom theSettlementCourtbeforetakinganyactionin respect

of a Covered Trust that is the subject matter of the Article 77 Proceeding, pursuant to

Subparagraph2(c) of this SettlementAgreement, shall not be deemed to be contrary to or

inconsistent with the intent, terms,and conditions of this SettlementAgreement; (b) that any
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actionstakenby the MasterServicerand/or any Subservicer prior to theApprovalDatepursuant

to or thatare consistentwith theprovisionsof Paragraph5 herein shall bedeemedto satisfythe

MasterServicer’sobligation to service the Mortgage Loans prudently in accordance with all

relevantsectionsof theGoverningAgreements;and (c) in theabsenceof anintentionalviolation

of a representation or warranty contained herein, to perform these obligations even if they

discoverfacts that areadditionalto, inconsistentwith, or different from thosewhich they now

know or believe to betrueregarding theCoveredTrusts.

31. Enti re Agreement. The Settlement Agreementand the Institutional Investor

Agreementconstitutes the entire agreementof the Parties hereto with respectto the subject

matter hereof, exceptas expresslyprovided herein, and supersedesall prior agreementsand

understandings, discussions, negotiationsand communications, written and oral, among the

Partieswith respectto the subject matterhereof. Notwithstanding the preceding sentence,the

Confidentiality UndertakingdatedJanuary27, 2011,andagreedto by the Trustee,BAC HLS,

and Gibbs & Bruns LLP on behalf of its clients, shall remain in full force and effect, and the

Forbearance Agreementshall remainin full forceandeffect accordingto its termsandconditions

and Paragraph7 herein.

32. Notices. Any notice or other communicationrequired or permitted under this

SettlementAgreementshallbe in writing andshall bedeemedto have beenduly givenwhen(a)

mailed by United Statesregistered or certified mail, return receipt requested, (b) mailed by

overnightexpressmail or othernationally recognized overnight or same-day delivery service, or

(c) deliveredin person,to thepartiesat thefollowingaddresses:

If theTrustee,to:

TheBankof NewYork Mellon
101BarclayStreet,8 West
NewYork, NewYork 10286

Attention: LorettaA. Lundberg
ManagingDirector
CorporateTrustDefaultServices

with acopyto:
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TheBankof NewYork Mellon
OneWall Street
NewYork, NewYork 10286

Attention: JaneSherburne
GeneralCounsel

If Bankof America, to:

Bankof AmericaCorporation
100N. TryonStreet
Charlotte,NC 28255-0001

Attention: EdwardP.O’Keefe
GeneralCounsel
NC1-007-57-25

with acopyto:

Bankof AmericaCorporation
ConsumerRealEstateServicesDivision, Legacy AssetServicing Unit
Hearst Tower
214N. TryonSt.
Charlotte,NC 28255

Attention: JanaJ. Litsey
Deputy GeneralCounsel
NC1-027-20-05

If Countrywide,to:

CountrywideHomeLoans,Inc.
4500ParkGranada
Calabassas,CA 91302

Attention: MichaelSchloessman
President
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with acopyto

Bankof AmericaCorporation
ConsumerRealEstateServicesDivision, Legacy AssetServicing Unit
Hearst Tower
214N. TryonSt.
Charlotte,NC 28255

Attention: JanaJ. Litsey
Deputy GeneralCounsel
NC1-027-20-05

A Partymay changethenamesor addresseswherenotice is to begivento it by providing notice

to theotherPartiesof suchchangein accordance with this Paragraph32.

IN WITNESSWHEREOF,the Partieshaveexecutedthis SettlementAgreement

on thedayandyearsoindicated.
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CWALT 2005-41 
CWALT 2005-42CB 
CWALT 2005-43 
CWALT 2005-44 
CWALT 2005-45 
CWALT 2005-46CB 
CWALT 2005-47CB 
CWALT 2005-48T1 
CWALT 2005-49CB 
CWALT 2005-50CB 
CWALT 2005-51 
CWALT 2005-53T2 
CWALT 2005-54CB 
CWALT 2005-55CB 
CWALT 2005-56 
CWALT 2005-57CB 
CWALT 2005-58 
CWALT 2005-59 
CWALT 2005-60T1 
CWALT 2005-61 

CWALT 2005-63 
CWALT 2005-64CB 
CWALT 2005-65CB 
CWALT 2005-66 
CWALT 2005-67CB 
CWALT 2005-69 
CWALT 2005-6CB 
CWALT 2005-70CB 
CWALT 2005-71 
CWALT 2005-72 
CWALT 2005-73CB 
CWALT 2005-74T1 
CWALT 2005-75CB 
CWALT 2005-76 
CWALT 2005-77T1 
CWALT 2005-79CB 
CWALT 2005-7CB 
CWALT 2005-80CB 
CWALT 2005-82 
CWALT 2005-83CB 
CWALT 2005-84 
CWALT 2005-85CB 
CWALT 2005-86CB 
CWALT 2005-9CB 
CWALT 2005-AR1 
CWALT 2005-IM1 
CWALT 2005-J10 
CWALT 2005-J11 
CWALT 2005-J12 
CWALT 2005-J13 
CWALT 2005-J14 
CWALT 2005-J3 
CWALT 2005-J4 
CWALT 2005-J5 
CWALT 2005-J6 
CWALT 2005-J7 
CWALT 2005-J8 
CWALT 2005-J9 
CWALT 2006-11CB 
CWALT 2006-12CB 
CWALT 2006-13T1 
CWALT 2006-14CB 
CWALT 2006-15CB 
CWALT 2006-16CB 
CWALT 2006-17T1 

CWALT 2006-18CB 
CWALT 2006-19CB 
CWALT 2006-20CB 
CWALT 2006-21CB 
CWALT 2006-23CB 
CWALT 2006-24CB 
CWALT 2006-25CB 
CWALT 2006-26CB 
CWALT 2006-27CB 
CWALT 2006-28CB 
CWALT 2006-29T1 
CWALT 2006-2CB 
CWALT 2006-30T1 
CWALT 2006-31CB 
CWALT 2006-32CB 
CWALT 2006-33CB 
CWALT 2006-34 
CWALT 2006-35CB 
CWALT 2006-36T2 
CWALT 2006-39CB 
CWALT 2006-40T1 
CWALT 2006-41CB 
CWALT 2006-42 
CWALT 2006-43CB 
CWALT 2006-45T1 
CWALT 2006-46 
CWALT 2006-4CB 
CWALT 2006-5T2 
CWALT 2006-6CB 
CWALT 2006-7CB 
CWALT 2006-8T1 
CWALT 2006-9T1 
CWALT 2006-HY10 
CWALT 2006-HY11 
CWALT 2006-HY12 
CWALT 2006-HY13 
CWALT 2006-HY3 
CWALT 2006-J1 
CWALT 2006-J2 
CWALT 2006-J3 
CWALT 2006-J4 
CWALT 2006-J5 
CWALT 2006-J6 
CWALT 2006-J7 
CWALT 2006-J8 
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CWALT 2006-OA1 
CWALT 2006-OA10 
CWALT 2006-OA11 
CWALT 2006-OA12 
CWALT 2006-OA14 
CWALT 2006-OA16 
CWALT 2006-OA17 
CWALT 2006-OA18 
CWALT 2006-OA2 
CWALT 2006-OA21 
CWALT 2006-OA22 
CWALT 2006-OA3 
CWALT 2006-OA6 
CWALT 2006-OA7 
CWALT 2006-OA8 
CWALT 2006-OA9 
CWALT 2006-OC1 
CWALT 2006-OC10 
CWALT 2006-OC11 
CWALT 2006-OC2 
CWALT 2006-OC3 
CWALT 2006-OC4 
CWALT 2006-OC5 
CWALT 2006-OC6 
CWALT 2006-OC7 
CWALT 2006-OC8 
CWALT 2006-OC9 
CWALT 2007-10CB 
CWALT 2007-11T1 
CWALT 2007-12T1 
CWALT 2007-13 
CWALT 2007-14T2 
CWALT 2007-16CB 
CWALT 2007-17CB 
CWALT 2007-18CB 
CWALT 2007-19 
CWALT 2007-1T1 
CWALT 2007-20 
CWALT 2007-21CB 
CWALT 2007-22 
CWALT 2007-23CB 
CWALT 2007-24 
CWALT 2007-25 
CWALT 2007-2CB 
CWALT 2007-3T1 
CWALT 2007-4CB 

CWALT 2007-5CB 
CWALT 2007-6 
CWALT 2007-7T2 
CWALT 2007-8CB 
CWALT 2007-9T1 
CWALT 2007-AL1 
CWALT 2007-HY2 
CWALT 2007-HY3 
CWALT 2007-HY4 
CWALT 2007-HY6 
CWALT 2007-HY7C 
CWALT 2007-HY8C 
CWALT 2007-HY9 
CWALT 2007-J2 
CWALT 2007-OA11 
CWALT 2007-OA2 
CWALT 2007-OA3 
CWALT 2007-OA4 
CWALT 2007-OA6 
CWALT 2007-OA7 
CWALT 2007-OA8 
CWALT 2007-OA9 
CWALT 2007-OH1 
CWALT 2007-OH2 
CWALT 2007-OH3 
CWALT 2004-J4 
CWALT 2005-13CB 
CWALT 2005-19CB 
CWALT 2005-22T1 
CWALT 2005-52CB 
CWALT 2005-62 
CWALT 2005-81 
CWALT 2005-J1 
CWALT 2005-J2 
CWALT 2006-OA19 
CWALT 2007-15CB 
CWALT 2007-J1 
CWALT 2007-OA10 
CWHEQ 2006-A 
CWHEQ 2007-G 
CWHL 2004-11 
CWHL 2004-12 
CWHL 2004-13 
CWHL 2004-14 
CWHL 2004-15 
CWHL 2004-16 

CWHL 2004-18 
CWHL 2004-19 
CWHL 2004-2 
CWHL 2004-20 
CWHL 2004-21 
CWHL 2004-22 
CWHL 2004-23 
CWHL 2004-24 
CWHL 2004-25 
CWHL 2004-29 
CWHL 2004-3 
CWHL 2004-5 
CWHL 2004-6 
CWHL 2004-7 
CWHL 2004-HYB1 
CWHL 2004-HYB2 
CWHL 2004-HYB3 
CWHL 2004-HYB4 
CWHL 2004-HYB5 
CWHL 2004-HYB6 
CWHL 2004-HYB7 
CWHL 2004-HYB8 
CWHL 2004-HYB9 
CWHL 2004-J2 
CWHL 2004-J3 
CWHL 2004-J4 
CWHL 2004-J5 
CWHL 2004-J6 
CWHL 2004-J7 
CWHL 2004-J8 
CWHL 2004-J9 
CWHL 2005-1 
CWHL 2005-10 
CWHL 2005-11 
CWHL 2005-12 
CWHL 2005-13 
CWHL 2005-14 
CWHL 2005-16 
CWHL 2005-17 
CWHL 2005-18 
CWHL 2005-2 
CWHL 2005-20 
CWHL 2005-21 
CWHL 2005-22 
CWHL 2005-23 
CWHL 2005-25 

CWHL 2005-26 
CWHL 2005-27 
CWHL 2005-28 
CWHL 2005-29 
CWHL 2005-3 
CWHL 2005-30 
CWHL 2005-31 
CWHL 2005-7 
CWHL 2005-9 
CWHL 2005-HYB1 
CWHL 2005-HYB2 
CWHL 2005-HYB3 
CWHL 2005-HYB4 
CWHL 2005-HYB5 
CWHL 2005-HYB6 
CWHL 2005-HYB7 
CWHL 2005-HYB8 
CWHL 2005-HYB101 
CWHL 2005-J1 
CWHL 2005-J2 
CWHL 2005-J3 
CWHL 2005-J4 
CWHL 2006-1 
CWHL 2006-10 
CWHL 2006-11 
CWHL 2006-12 
CWHL 2006-13 
CWHL 2006-14 
CWHL 2006-15 
CWHL 2006-16 
CWHL 2006-17 
CWHL 2006-18 
CWHL 2006-19 
CWHL 2006-20 
CWHL 2006-21 
CWHL 2006-3 
CWHL 2006-6 
CWHL 2006-8 
CWHL 2006-9 
CWHL 2006-HYB1 
CWHL 2006-HYB2 
CWHL 2006-HYB3 
CWHL 2006-HYB4 
CWHL 2006-HYB5 

                               
1 Appears on Bloomberg 
as CWHL 2005-HY10 
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CWHL 2006-J1 
CWHL 2006-J2 
CWHL 2006-J3 
CWHL 2006-J4 
CWHL 2006-OA4 
CWHL 2006-OA5 
CWHL 2006-TM1 
CWHL 2007-1 
CWHL 2007-10 
CWHL 2007-11 
CWHL 2007-12 
CWHL 2007-13 
CWHL 2007-14 
CWHL 2007-15 
CWHL 2007-16 
CWHL 2007-17 
CWHL 2007-18 
CWHL 2007-19 
CWHL 2007-2 
CWHL 2007-20 
CWHL 2007-21 
CWHL 2007-3 
CWHL 2007-4 
CWHL 2007-5 
CWHL 2007-6 
CWHL 2007-7 
CWHL 2007-8 
CWHL 2007-9 
CWHL 2007-HY1 
CWHL 2007-HY3 
CWHL 2007-HY4 
CWHL 2007-HY5 
CWHL 2007-HY6 
CWHL 2007-HY7 
CWHL 2007-HYB1 
CWHL 2007-HYB2 
CWHL 2007-J1 
CWHL 2007-J2 
CWHL 2007-J3 
CWHL 2008-1 
CWHL 2004-10 
CWHL 2004-4 
CWHL 2004-8 
CWHL 2004-9 
CWHL 2005-15 
CWHL 2005-24 

CWHL 2005-5 
CWHL 2005-6 
CWL 2004-1 
CWL 2004-11 
CWL 2004-14 
CWL 2004-2 
CWL 2004-3 
CWL 2004-4 
CWL 2004-5 
CWL 2004-6 
CWL 2004-7 
CWL 2004-AB2 
CWL 2004-BC2 
CWL 2004-BC3 
CWL 2004-BC4 
CWL 2004-BC5 
CWL 2004-ECC1 
CWL 2004-ECC2 
CWL 2004-S1 
CWL 2004-SD2 
CWL 2004-SD3 
CWL 2004-SD4 
CWL 2005-10 
CWL 2005-2 
CWL 2005-5 
CWL 2005-6 
CWL 2005-8 
CWL 2005-9 
CWL 2005-AB1 
CWL 2005-AB2 
CWL 2005-AB3 
CWL 2005-AB4 
CWL 2005-AB5 
CWL 2005-BC1 
CWL 2005-BC2 
CWL 2005-BC3 
CWL 2005-BC4 
CWL 2005-BC5 
CWL 2005-HYB92 
CWL 2005-IM1 
CWL 2005-IM2 
CWL 2005-IM3 
CWL 2005-SD1 
CWL 2005-SD2 

                               
2 Appears on Bloomberg 
as CWHL 2005-HYB9 

CWL 2005-SD3 
CWL 2006-1 
CWL 2006-10 
CWL 2006-12 
CWL 2006-14 
CWL 2006-16 
CWL 2006-17 
CWL 2006-18 
CWL 2006-19 
CWL 2006-2 
CWL 2006-20 
CWL 2006-24 
CWL 2006-25 
CWL 2006-3 
CWL 2006-4 
CWL 2006-5 
CWL 2006-6 
CWL 2006-7 
CWL 2006-8 
CWL 2006-9 
CWL 2006-ABC1 
CWL 2006-BC1 
CWL 2006-BC2 
CWL 2006-BC3 
CWL 2006-BC4 
CWL 2006-BC5 
CWL 2006-IM1 
CWL 2006-QH1 
CWL 2006-SD1 
CWL 2006-SD2 
CWL 2006-SD3 
CWL 2006-SD4 
CWL 2006-SPS1 
CWL 2006-SPS2 
CWL 2007-10 
CWL 2007-11 
CWL 2007-12 
CWL 2007-3 
CWL 2007-5 
CWL 2007-6 
CWL 2007-7 
CWL 2007-8 
CWL 2007-9 
CWL 2007-BC1 
CWL 2007-BC2 
CWL 2007-BC3 

CWL 2007-SD1 
CWL 2007-SEA1 
CWL 2007-SEA2 
CWL 2004-10 
CWL 2004-12 
CWL 2004-13 
CWL 2004-15 
CWL 2004-8 
CWL 2004-9 
CWL 2004-AB1 
CWL 2005-1 
CWL 2005-11 
CWL 2005-12 
CWL 2005-13 
CWL 2005-14 
CWL 2005-15 
CWL 2005-16 
CWL 2005-17 
CWL 2005-3 
CWL 2005-4 
CWL 2005-7 
CWL 2006-11 
CWL 2006-13 
CWL 2006-15 
CWL 2006-21 
CWL 2006-22 
CWL 2006-23 
CWL 2006-26 
CWL 2007-1 
CWL 2007-13 
CWL 2007-2 
CWL 2007-4 
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Exhibit B 

Form of Order  

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
----------------------------------------------------------------
In the matter of the application of 
 
THE BANK OF NEW YORK MELLON,  
(as Trustee under various Pooling and Servicing 
Agreements and Indenture Trustee under various    
Indentures), 
                                                       Petitioner, 

for an order, pursuant to CPLR § 7701, seeking 
judicial instructions and approval of a proposed 
settlement. 

----------------------------------------------------------------

X 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
X 

 
 
 
           
        Index No. 
 
        [PROPOSED] 
        FINAL ORDER AND      
        JUDGMENT 

Petitioner, The Bank of New York Mellon, solely in its capacity as trustee or 

indenture trustee under 530 mortgage-securitization trusts identified in Exhibit A to the 

Verified Petition (the “Petitioner” or the “Trustee”), evidenced by 530 separate Pooling 

and Servicing Agreements (“PSAs”) or Indentures and related Sales and Servicing 

Agreements (“SSAs,” and together with the PSAs and Indentures, the “Governing 

Agreements”), having applied to this Court for an order pursuant to CPLR § 7701 for 

judicial instructions and approval of a settlement entered into by and among the Trustee, 

Bank of America Corporation, BAC Home Loans Servicing, LP, Countrywide Financial 

Corporation, and Countrywide Home Loans, Inc. (the “Settlement”), such Settlement 

being embodied in the settlement agreement, dated June 28, 2011 (the “Settlement 

Agreement”) attached to the Verified Petition herein  and  attached hereto as Exhibit A; 

and 
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UPON reading and filing the Verified Petition and the exhibits thereto; the 

Affirmation of Matthew D. Ingber, counsel to the Trustee, in support of the Verified 

Petition, dated June 28, 2011 (the “Ingber Affirmation”); The Bank of New York 

Mellon’s Memorandum of Law In Support of Its Verified Petition Seeking Judicial 

Instructions and Approval of a Proposed Settlement, dated June 28, 2011; all answers, 

objections, or other responses filed in response to the Verified Petition; all papers filed in 

response to those answers, objections, or responses; and upon all prior proceedings and 

pleadings heretofore had; and  

UPON this Court having rendered its decision (the “Decision”) on _________, 

2011, which Decision is attached hereto as Exhibit B; and 

UPON the Decision with notice of entry (attached hereto as Exhibit C) having 

been served upon all parties on _________, 2011; 

 NOW, it is hereby ORDERED, ADJUDGED, and DECREED that: 

a) For purposes of this Final Order and Judgment, the Court adopts all defined 

terms set forth in the Settlement Agreement.  Capitalized terms used herein, 

unless otherwise defined, shall have the meanings set forth in the Settlement 

Agreement. 

b) The Court has jurisdiction over the subject matter of this Article 77 

Proceeding.  The Court has jurisdiction over the Petitioner, the Covered 

Trusts, and all certificateholders and noteholders of the Covered Trusts (the 

“Trust Beneficiaries”) with respect to the matters determined herein.  (As used 

herein, “Trust Beneficiaries” shall have the same meaning as “Investors” 

under the Settlement Agreement.) 
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c) The form and the method of dissemination of notice (the “Notice”), as 

described in and as previously approved by the Court’s Order dated 

_________, 2011 (the “Preliminary Order”), provided the best notice 

practicable under the circumstances and was reasonably calculated to put 

interested parties on notice of this action.  The Preliminary Order provided, 

inter alia, for the Notice to be provided by a combination of individual notice, 

notice by publication in specified publications, notice through the Depository 

Trust Company, advertising on the internet, and notice through a website 

created and maintained by the Trustee for the Article 77 Proceeding.  The 

Petitioner has submitted evidence establishing its compliance with reasonable 

diligence with the Preliminary Order.  The Court finds that the Notice was 

provided in accordance with the provisions of the Preliminary Order. 

d) The Notice provided due and adequate notice of these proceedings and the 

matters set forth herein, including the Settlement and the Court’s 

consideration of the actions of the Trustee in entering into the Settlement 

Agreement, to all persons entitled to such notice, including the Potentially 

Interested Persons identified in paragraph 6 of the Ingber Affirmation, 

including the Trust Beneficiaries, and the Notice fully satisfied the 

requirements of New York law, federal and state due process requirements 

and the requirements of other applicable law. 

e) A full and fair opportunity has been offered to all Potentially Interested 

Persons, including the Trust Beneficiaries, to make their views known to the 

Court, to object to the Settlement and to the approval of the actions of the 
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Trustee in entering into the Settlement Agreement, and to participate in the 

hearing thereon.  Accordingly, the Covered Trusts, all Trust Beneficiaries, and 

their successors-in-interest and assigns, and any Persons claiming by, through, 

or on behalf of any of the Trustee, the Trust Beneficiaries, or the Covered 

Trusts or under the Governing Agreements are bound by this Final Order and 

Judgment. 

f) The Trustee has the authority, pursuant to the Governing Agreements and 

applicable law:  (i) to assert, abandon, or compromise the Trust Released 

Claims, and (ii) to enter into the Settlement Agreement on behalf of all Trust 

Beneficiaries, the Covered Trusts, and any Persons claiming by, through, or 

on behalf of any of the Trustee, the Trust Beneficiaries, or the Covered Trusts 

or under the Governing Agreements. 

g) Pursuant to the Governing Agreements and applicable law, the decision 

whether to enter into the Settlement Agreement on behalf of all Trust 

Beneficiaries, the Covered Trusts, and any Persons claiming by, through, or 

on behalf of any of the Trustee, the Trust Beneficiaries, or the Covered Trusts 

or under the Governing Agreements is a matter within the Trustee’s 

discretion. 

h) The Settlement Agreement is the result of factual and legal investigation by 

the Trustee, and is supported by the Institutional Investors. 

i) The Trustee appropriately evaluated the terms, benefits, and consequences of 

the Settlement and the strengths and weaknesses of the claims being settled.  

In that regard, the Trustee appropriately considered the claims made and 
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positions presented by the Institutional Investors, Bank of America, and 

Countrywide relating to the Trust Released Claims in considering whether to 

enter into the Settlement Agreement. 

j) The arm’s-length negotiations that led to the Settlement Agreement and the 

Trustee’s deliberations appropriately focused on the strengths and weaknesses 

of the Trust Released Claims, the alternatives available or potentially 

available to pursue remedies for the benefit of the Trust Beneficiaries, and the 

terms of the Settlement. 

k) The Trustee acted in good faith, within its discretion, and within the bounds of 

reasonableness in determining that the Settlement Agreement was in the best 

interests of the Covered Trusts. 

l) Pursuant to CPLR § 7701, the Court hereby approves the actions of the 

Trustee in entering into the Settlement Agreement in all respects. 

m) The Parties are directed to consummate the Settlement in accordance with its 

terms and conditions, and the Settlement is hereby approved by the Court in 

all respects. 

n) The Settlement Agreement is hereby approved in all respects, and is fully 

enforceable in all respects.  The release in the Settlement Agreement provides 

as follows: 

9.    Release. 

(a)  Effective as of the Approval Date, except as set forth in Paragraph 
10 [of the Settlement Agreement], the Trustee on behalf of itself and all 
Investors, the Covered Trusts, and/or any Persons claiming by, through, or on 
behalf of any of the Trustee, the Investors, or the Covered Trusts or under the 
Governing Agreements (collectively, the Trustee, Investors, Covered Trusts, 
and such Persons being defined together as the “Precluded Persons”), 
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irrevocably and unconditionally grants a full, final, and complete release, 
waiver, and discharge of all alleged or actual claims, counterclaims, defenses, 
rights of setoff, rights of rescission, liens, disputes, liabilities, Losses, debts, 
costs, expenses, obligations, demands, claims for accountings or audits, 
alleged Events of Default, damages, rights, and causes of action of any kind or 
nature whatsoever, whether asserted or unasserted, known or unknown, 
suspected or unsuspected, fixed or contingent, in contract, tort, or otherwise, 
secured or unsecured, accrued or unaccrued, whether direct, derivative, or 
brought in any other capacity that the Precluded Persons may now or may 
hereafter have against any or all of the Bank of America Parties and/or 
Countrywide Parties arising out of or relating to (i) the origination, sale, or 
delivery of Mortgage Loans to the Covered Trusts, including the 
representations and warranties in connection with the origination, sale, or 
delivery of Mortgage Loans to the Covered Trusts or any alleged obligation of 
any Bank of America Party and/or Countrywide Party to repurchase or 
otherwise compensate the Covered Trusts for any Mortgage Loan on the basis 
of any representations or warranties or otherwise or failure to cure any alleged 
breaches of representations and warranties, including all claims arising in any 
way from or under Section 2.03 (“Representations, Warranties and Covenants 
of the Sellers and Master Servicer”)1 of the Governing Agreements, (ii) the 
documentation of the Mortgage Loans held by the Covered Trusts (including 
the documents and instruments covered in Sections 2.01 (“Conveyance of 
Mortgage Loans”) and 2.02 (“Acceptance by the Trustee of the Mortgage 
Loans”) of the Governing Agreements and the Mortgage Files) including with 
respect to alleged defective, incomplete or non-existent documentation, as 
well as issues arising out of or relating to recordation, title, assignment, or any 
other matter relating to legal enforceability of a Mortgage or Mortgage Note, 
and (iii) the servicing of the Mortgage Loans held by the Covered Trusts 
(including any claim relating to the timing of collection efforts or foreclosure 
efforts, loss mitigation, transfers to subservicers, Advances, Servicing 
Advances, or that servicing includes an obligation to take any action or 
provide any notice towards, or with respect to, the possible repurchase of 
Mortgage Loans by the Master Servicer, Seller, or any other Person), in all 
cases prior to or after the Approval Date (collectively, all such claims being 
defined as the “Trust Released Claims”).  
 
(b)  The Trust Released Claims shall also be deemed to have been 
released as of the Approval Date to the full and same extent by the Master 
Servicer of the Covered Trusts (including the current Master Servicer, BAC 
HLS, and any subsequent servicer who may in the future be substituted for the 
current Master Servicer with respect to one or more of the Covered Trusts or 
any loans therein) and the Master Servicer shall be deemed to be a Precluded 
Person. 

                                                 
1 Which provision is numbered 2.04 in the Sale and Servicing Agreements relating to 
CWHEQ 2006-A and CWHEQ 2007-G. 
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(c)  The release and waiver in Subparagraphs 9(a) and 9(b) [of the 
Settlement Agreement] is intended to include, and upon its effectiveness shall 
include, any claims or contentions that Bank of America or any non-
Countrywide affiliate, division, or subsidiary of Bank of America, and any of 
the predecessors or assigns thereof, is liable on any theory of successor 
liability, vicarious liability, veil piercing, de facto merger, fraudulent 
conveyance, or other similar claim or theory for the obligations, exposure, or 
liability of Countrywide or any of its affiliates, divisions, or subsidiaries, and 
any of the predecessors or assigns thereof concerning any of the Covered 
Trusts, with respect to the Trust Released Claims. 
 
10.    Claims Not Released. 
 
(a)  Administration of the Mortgage Loans.  The release and waiver in 
Paragraph 9 [of the Settlement Agreement] does not include claims based 
solely on the action, inaction, or practices of the Master Servicer in its 
aggregation and remittance of Mortgage Loan payments, accounting for 
principal and interest, and preparation of tax-related information in connection 
with the Mortgage Loans and the ministerial operation and administration of 
the Covered Trusts and of the Mortgage Loans held by the Covered Trusts for 
which the Master Servicer receives servicing fees unless, as of the Signing 
Date, the Trustee has or should have knowledge of the actions, inactions or 
practices of the Master Servicer in connection with such matters.    
  
(b)  Servicing of the Mortgage Loans.  Except as provided in 
Subparagraph 10(a) [of the Settlement Agreement], the release and waiver in 
Paragraph 9 [of the Settlement Agreement] includes:  (i) all claims based in 
whole or in part on any actions, inactions, or practices of the Master Servicer 
prior to the Approval Date as to the servicing of the Mortgage Loans held by 
the Covered Trusts; and (ii) as to all actions, inactions, or practices by the 
Master Servicer after the Approval Date, only (A) actions, inactions, and 
practices that relate to the aspects of servicing addressed in whole or in part by 
the provisions of Paragraph 5 [of the Settlement Agreement] (material 
compliance with which shall satisfy the Master Servicer’s obligation to 
service the Mortgage Loans prudently in accordance with all relevant sections 
of the Governing Agreements) and (B) actions, inactions, or practices that 
relate to the aspects of servicing not addressed by the provisions of Paragraph 
5 [of the Settlement Agreement] that are consistent with (or improvements 
over) the Master Servicer’s course of conduct prior to the Signing Date.  It is 
further understood and agreed that Investors may pursue such remedies as are 
available under Section 10.08 (“Limitation on Rights of Certificateholders”) 
of the Governing Agreements with respect to an Event of Default as to any 
servicing claims not released by this Settlement.  
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(c)  Certain Individual Investor Claims.  The release and waiver in 
Paragraph 9 [of the Settlement Agreement] does not include any direct claims 
held by Investors or their clients that do not seek to enforce any rights under 
the terms of the Governing Agreements but rather are based on disclosures 
made (or failed to be made) in connection with their decision to purchase, sell, 
or hold securities issued by any Covered Trust, including claims under the 
securities or anti-fraud laws of the United States or of any state; provided, 
however, that the question of the extent to which any payment made or benefit 
conferred pursuant to this Settlement Agreement may constitute an offset or 
credit against, or a reduction in the gross amount of, any such claim shall be 
determined in the action in which such claim is raised, and the Parties reserve 
all rights with respect to the position they may take on that question in those 
actions and acknowledge that all other Persons similarly reserve such rights.  
  
(d)  Financial-Guaranty Provider Rights and Obligations.  To the extent 
that any third-party guarantor or financial-guaranty provider with respect to 
any Covered Trust has rights or obligations independent of the rights or 
obligations of the Investors, the Trustee, or the Covered Trusts, the release 
and waiver in Paragraph 9 [of the Settlement Agreement] is not intended to 
and shall not release such rights, or impair or diminish in any respect such 
obligations or any insurance or indemnity obligations owed by or to such 
Person. 
 
 (e)  Indemnification Rights.  The Parties do not release any rights to 
indemnification under the Governing Agreements including the Trustee’s 
right to indemnification by the Master Servicer of the Covered Trusts. 
 
 (f)  Settlement Agreement Rights.  The Parties do not release any 
rights or claims against each other to enforce the terms of this Settlement 
Agreement. 
 
 (g)  Excluded Covered Trusts.  The release and waiver in Paragraph 9 
[of the Settlement Agreement] does not include claims with respect to any 
Excluded Covered Trust. 
 

o) The Trustee, all Trust Beneficiaries, the Covered Trusts, and any Persons 

claiming by, through, or on behalf of any of the Trustee, the Trust 

Beneficiaries, or the Covered Trusts or under the Governing Agreements, and 

each of their heirs, executors, administrators, successors-in-interest, and 

assigns, are hereby:  (i) permanently barred and enjoined from instituting, 

commencing, or prosecuting, either directly, derivatively, or in any other 
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capacity, any suit, proceeding, or other action asserting any of the Trust 

Released Claims, against any or all of the Bank of America Parties and/or the 

Countrywide Parties; (ii) conclusively determined to have fully, finally, and 

forever compromised, settled, released, relinquished, discharged, and 

dismissed with prejudice and on the merits the Trust Released Claims; and 

(iii) permanently barred and enjoined from knowingly assisting in any way 

any third party in instituting, commencing, or prosecuting any suit against any 

or all of the Bank of America Parties and/or the Countrywide Parties asserting 

any of the Trust Released Claims.  These provisions shall also be deemed to 

apply to the full and same extent to the Master Servicer of the Covered Trusts 

(including the current Master Servicer, BAC HLS, and any subsequent 

servicer who may in the future be substituted for the current Master Servicer 

with respect to one or more of the Covered Trusts or any loans therein). 

p) All Trust Beneficiaries and each of their heirs, executors, administrators, 

successors-in-interest, and assigns, and the Bank of America Parties and the 

Countrywide Parties and each of their respective heirs, executors, 

administrators, successors-in-interest, and assigns, are hereby permanently 

barred and enjoined from instituting, commencing, or prosecuting, either 

directly, derivatively, or in any other capacity, any suit, proceeding, or other 

action asserting against the Trustee any claims arising from or in connection 

with the Trustee’s entry into the Settlement, including but not limited to the 

Trustee’s participation in negotiations regarding the Settlement, the Trustee’s 

analysis of the Settlement, the filing by the Trustee of any petition in 
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connection with the Settlement, the provision of notices concerning the 

Settlement to Potentially Interested Persons, and any further actions by the 

Trustee in support of the Settlement, including the response by the Trustee to 

any objections to the Settlement and any implementation of the Settlement by 

the Trustee; provided, however, that nothing herein precludes any Party from 

asserting any claims arising out of a breach of the Settlement Agreement. 

q) With the exception of prosecuting any appeals directly from this Final Order 

and Judgment, all Trust Beneficiaries, the Covered Trusts, and any Persons 

claiming by, through, or on behalf of any of the Trustee, the Trust 

Beneficiaries, or the Covered Trusts or under the Governing Agreements, and 

each of their heirs, executors, administrators, successors-in-interest, and 

assigns, are hereby permanently barred and enjoined from instituting, 

commencing, asserting, or prosecuting, either directly, derivatively, or in any 

other capacity, any claim or objection challenging this Final Order and 

Judgment, the actions of the Trustee in entering into the Settlement 

Agreement or this Article 77 Proceeding.   

r) The Trustee will not, by virtue of actions taken in seeking, or pursuant to, any 

orders in this proceeding or this Final Order and Judgment, impair the rights it 

has under the applicable Governing Agreements to be compensated for the 

fees and expenses it incurs in discharging its duties as Trustee. 

s) None of the Bank of America Parties, the Countrywide Parties, the 

Institutional Investors, or the Trustee shall have any liability (including under 

any indemnification obligation provided for in any Governing Agreement, 
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including as clarified by the side-letter that is Exhibit C to the Settlement 

Agreement) to each other, the Trust Beneficiaries, the Covered Trusts, or any 

other Person arising out of the determination, administration, or distribution 

(including distribution within each Covered Trust) of the Allocable Shares 

pursuant to the Settlement or incurred by reason of any tax consequences of 

the Settlement. 

t) All objections to the Settlement have been considered and are overruled and 

denied in all respects. 

u) Without affecting the finality of this Final Order and Judgment in any respect, 

the Court hereby retains exclusive jurisdiction over the Petitioner, the Covered 

Trusts, and all Trust Beneficiaries (whether past, present, or future) for all 

matters relating to the Settlement and this Article 77 Proceeding, including the 

administration, interpretation, effectuation, or enforcement of the Settlement 

Agreement and this Final Order and Judgment. 

v) There is no just reason for delay in the entry of this Final Order and Judgment 

and immediate entry by the Clerk of the Court is expressly directed. 

 

Judgment entered on this _____ day of ___, 2011. 

ENTER 
 
 
_____________________________ 
                       JSC 
 
 
 
_____________________________ 
       CLERK OF THE COURT 
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 BAC Home Loans Servicing, LP 
 6400 Legacy Drive 
 Plano, TX 75024 
  
June 28, 2011 

The Bank of New York Mellon, as Trustee or Indenture Trustee 
101 Barclay Street 
New York, New York 10286 
Attn: Mortgage-Backed Securities Group 

Ladies and Gentlemen: 

Re: Pooling and Servicing Agreements and Sale and Servicing Agreements 

We refer to the Pooling and Servicing Agreements (the “PSAs”) and Sale and Servicing 
Agreements (the “SSAs” and together with the PSAs, the “Sale Agreements”), as applicable, for 
the transactions identified on Exhibit 1 hereto, each, in PSAs, among the Depositor thereunder, 
the Sellers thereunder, BAC Home Loans Servicing, LP (f/k/a Countrywide Home Loans 
Servicing, LP), as Master Servicer (the “Master Servicer”) and The Bank of New York Mellon 
(f/k/a The Bank of New York), as trustee (or, in the case of SSAs, the indenture trustee, together 
the “Trustee”) and each, in SSAs, among the Depositor thereunder, BAC Home Loans Servicing, 
LP (f/k/a Countrywide Home Loans Servicing, LP), as Sponsor and Master Servicer, the Trust 
thereunder and the Trustee.  We also refer to the Guaranty of Bank of America Corporation, 
dated as of June 28, 2011, attached hereto as Exhibit 2 (the “Guaranty”).  Capitalized terms used 
but not defined in this letter have the meanings specified in the Sale Agreements.  

Section 8.05 (Trustee’s Fees and Expenses) of each PSA and Section 7.03 (Master 
Servicer to pay Indenture Trustee’s and Owner Trustee’s Fees and Expenses) of each SSA 
(together, the “Indemnity”) each provide, in part, that “The Trustee and any director, officer, 
employee or agent of the Trustee shall be indemnified by the Master Servicer and held harmless 
against any loss, liability or expense (including reasonable attorneys fees) (i) incurred in 
connection with any claim or legal action relating to (a) [the Sale Agreement], (b) the [applicable 
securities] or (c) in connection with the performance of any of the Trustee’s duties [under the 
Sale Agreement], other than any loss, liability or expense incurred by reason of willful 
malfeasance, bad faith or negligence in the performance of any of the Trustee’s duties hereunder 
. . . .”  Certain Sale Agreements also exclude from the scope of the Indemnity “any loss, liability 
or expense incurred . . . by reason of any action of the Trustee taken at the direction of the 
[investors].”1 

                                                 
1  We note that the language referenced in this letter may vary in certain ways in the Sale Agreements.  
Notwithstanding such variances, we intend this letter to apply, with same effect, to all the Sale Agreements for the 
transactions identified on Exhibit 1 hereto, except if such variances are material, in which case the parties hereto will 
consider in good faith how to implement the intent of this letter to such variances if the need arises. 
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We confirm that we view any actions taken by the Trustee in connection with its entry 
into the settlement in respect of Mortgage Loan repurchase and other alleged claims against the 
Sellers and Master Servicer relating to the transactions identified on Exhibit 1 hereto (the 
“Settlement”), including but not limited to the Trustee’s participation in settlement negotiations, 
the Trustee’s analysis of the Settlement, the filing by the Trustee of any petition in connection 
with the Settlement, the provision of notices concerning the Settlement to interested parties 
(including investors), and any further actions by the Trustee in support of the Settlement, 
including the response by the Trustee to any objections to the Settlement and any implementation 
of the Settlement by the Trustee (such actions together being the “Trustee Settlement Activities”) 
as being actions that, for purposes of the Indemnity, relate to the Sale Agreements, the applicable 
securities, or the performance of the Trustee’s duties under the Sale Agreements.  We also 
confirm that the manner of entering into the Settlement or undertaking the activities to prepare 
therefor or contemplated thereby will not serve to disqualify the Trustee from receiving the 
benefits of the Indemnity or the Guaranty.   

We also confirm that we view the Institutional Investor Agreement and any letter or other 
correspondence from the investors or their counsel which requests that the Trustee take the 
Trustee Settlement Activities, or any portion thereof, as not being the equivalent of a direction 
from the investors for purposes of the Indemnity.  We further confirm that neither the receipt by 
the Trustee of any such letter or other correspondence nor the entry by the Trustee into the 
Institutional Investor Agreement will disqualify the Trustee from receiving the benefit of either 
the Indemnity or the Guaranty.  

Finally, we note that the Indemnity also provides, with certain exceptions expressly 
provided for, that “the Master Servicer covenants and agrees . . . to pay or reimburse the Trustee 
for all reasonable expenses, disbursements and advances incurred or made by the Trustee in 
accordance with any of the provisions of [the Sale Agreement] with respect to (A) the reasonable 
compensation and the expenses and disbursements of its counsel not associated with the closing 
of the issuance of the [applicable securities], (B) the reasonable compensation, expenses and 
disbursements of any accountant, engineer or appraiser that is not regularly employed by the 
Trustee, to the extent that the Trustee must engage such persons to perform acts or services 
[under the Sale Agreement] and (C) printing and engraving expenses in connection with 
preparing any Definitive [securities].”2  We confirm that we view reasonable expenses, 
disbursements and advances otherwise within the Indemnity, if incurred or made by the Trustee 
in connection with the Trustee Settlement Activities, as being reimbursable by the Master 
Servicer under the Indemnity. 

Without limiting any of the foregoing, we confirm that following the entry by the Trustee 
into the Settlement, Bank of America Corporation, BAC Home Loans Servicing, LP, 
Countrywide Financial Corporation and/or Countrywide Home Loans, Inc. shall pay the 
reasonable fees and expenses of the Trustee for Trustee Settlement Activities (including its 
reasonable attorneys’ fees and expenses) on a current and ongoing basis (including all accrued 

                                                 
2  We note that the language referenced in this letter may vary in certain ways in the Sale Agreements.  
Notwithstanding such variances, we intend this letter to apply, with same effect, to all the Sale Agreements for the 
transactions identified on Exhibit 1 hereto, except if such variances are material, in which case the parties hereto will 
consider in good faith how to implement the intent of this letter to such variances if the need arises. 
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and unpaid fees and expenses as of the date hereof, which shall be paid in full no later than 15 
days from the execution of the Settlement). 

Except as noted above, nothing herein is intended to limit, modify, supersede, or in any 
way affect any exceptions to the liability of the Master Servicer under the Indemnity that are 
based on the conduct of the Trustee.  It is understood and agreed that the Indemnity does not 
cover any loss or liability incurred by reason of any tax consequences of the Settlement or arising 
out of the determination, administration or distribution (including distribution within each 
Covered Trust) of the Allocable Shares pursuant to the Settlement, which the Final Order and 
Judgment to be entered with respect to the Settlement shall provide shall not give rise to liability 
on the part of the BNYM Parties, the Bank of America Parties or the Countrywide Parties (all as 
defined in the Settlement Agreement).  Nothing herein is intended to limit, modify, or in any way 
affect the limitations on the liability of the Master Servicer under Section 6.03 (Limitation on 
Liability of the Depositor, the Sellers, the Master Servicer and Others) of each PSA and Section 
5.03 (Limitation on Liability of the Seller, the Master Servicer and Others) of each SSA.  

Please acknowledge your agreement by countersigning this letter in the space provided 
below and returning a copy to us.  
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EXECUTION COPY 

GUARANTY 

This GUARANTY (as amended, supplemented, amended and restated or otherwise 
modified from time to time, this “Guaranty”), dated as of June 28, 2011, is made by BANK OF 
AMERICA CORPORATION (the “Guarantor”), in favor of THE BANK OF NEW YORK 
MELLON (f/k/a THE BANK OF NEW YORK) (the “Guaranteed Party”). 

W I T N E S S E T H: 

WHEREAS, pursuant to the Pooling and Servicing Agreements and Sale and Servicing 
Agreements for the transactions identified on Exhibit 1 hereto (together the “Sale Agreements,” 
and each a “Sale Agreement”), each, in Pooling and Servicing Agreements, among the Depositor 
thereunder, the Sellers thereunder, BAC Home Loans Servicing, L.P. (f/k/a Countrywide Home 
Loans Servicing, L.P.), as Master Servicer (the “Master Servicer”) and the Guaranteed Party, as 
Trustee, and each, in Sale and Servicing Agreements, among the Depositor thereunder, BAC 
Home Loans Servicing, L.P. (f/k/a Countrywide Home Loans Servicing, L.P.), as Sponsor and 
Master Servicer, the Trust thereunder and the Guaranteed Party, as Indenture Trustee, the Master 
Servicer agreed to indemnify the Guaranteed Party in respect of certain losses, liabilities and 
expenses that might be incurred by the Guaranteed Party thereunder; and 

WHEREAS, in connection with the activities of the Guaranteed Party that relate to the 
settlement of Mortgage Loan repurchase and other claims now or hereafter arising against the 
Sellers and/or the Master Servicer relating to the transactions identified on Exhibit 1 hereto (the 
“Settlement”), the Guarantor has agreed to execute and deliver this Guaranty.  

NOW THEREFORE, for good and valuable consideration the receipt of which is hereby 
acknowledged, the Guarantor agrees, for the benefit of the Guaranteed Party, as follows. 

ARTICLE I 
DEFINITIONS 

SECTION 1.1.  Certain Terms.  The following terms (whether or not underscored) when 
used in this Guaranty, including its preamble and recitals, shall have the following meanings 
(such definitions to be equally applicable to the singular and plural forms thereof): 

“Guaranteed Party” is defined in the preamble. 

“Guarantor” is defined in the preamble. 

“Guaranty” is defined in the preamble.  

“Master Servicer” is defined in the first recital. 

“Material Adverse Effect” means a material adverse effect on (i) the business, assets, 
operations, prospects or condition, financial or otherwise, of the Guarantor or (ii) the ability of 
the Guarantor to perform any of its obligations under this Guaranty. 
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“Obligations” means the payment obligations of the Master Servicer, whether now or 
hereafter arising, direct or indirect, absolute or contingent, under any Sale Agreement, in 
accordance with the terms and conditions thereof, to indemnify, hold harmless or otherwise 
reimburse the Guaranteed Party against certain losses, liabilities or expenses that may arise in 
connection with the Settlement.  

“Parties” means the Guarantor and the Guaranteed Party. 

“Sale Agreement” is defined in the first recital. 

“Settlement” is defined in the second recital.  

SECTION 1.2.  Sale Agreement Definitions.  Unless otherwise defined herein or the 
context otherwise requires, terms used in this Guaranty, including its preamble and recitals, have 
the meanings provided in each applicable Sale Agreement solely with regard to that Sale 
Agreement (and not the other Sale Agreements). 

ARTICLE II 
GUARANTY PROVISIONS 

SECTION 2.1.  Guaranty.  The Guarantor hereby absolutely, unconditionally and 
irrevocably guarantees the full and punctual payment when due of all existing and future 
Obligations and indemnifies and holds harmless the Guaranteed Party for any and all costs and 
expenses (including reasonable attorneys’ fees and expenses) incurred by the Guaranteed Party 
in enforcing any rights under this Guaranty.  This Guaranty constitutes a guaranty of payment 
when due and not of collection, and the Guarantor specifically agrees that it shall not be 
necessary or required that the Guaranteed Party exercise any right, assert any claim or demand or 
enforce any remedy whatsoever against the Master Servicer or any other Person before or as a 
condition to the obligations of the Guarantor hereunder. 

SECTION 2.2.  Reinstatement, etc.  The Guarantor hereby agrees that this Guaranty shall 
continue to be effective or shall be reinstated, as the case may be, if at any time any payment (in 
whole or in part) of any of the Obligations is invalidated, declared to be fraudulent or 
preferential, set aside, rescinded or must otherwise be restored by the Guaranteed Party as though 
such payment had not been made. 

SECTION 2.3.  Guaranty Absolute, etc.  This Guaranty shall in all respects be a 
continuing, absolute, unconditional and irrevocable guaranty of payment, and shall remain in full 
force and effect until the Obligations shall have been paid in full in cash and the Master Servicer 
shall have no further obligation under any Sale Agreement to indemnify, hold harmless or 
otherwise reimburse the Guaranteed Party.  The Guarantor guarantees that the Obligations of the 
Master Servicer will be paid strictly in accordance with the terms of each Sale Agreement under 
which they arise.  The liability of the Guarantor under this Guaranty shall be absolute, 
unconditional and irrevocable irrespective of: 

(a)  any lack of validity, legality or enforceability of the Obligations; 
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(b)  whether or not the Settlement is ever finally approved or consummated; 

(c)  the failure of the Guaranteed Party (i) to assert any claim or demand or to 
enforce any right or remedy against the Master Servicer or any other Person under the 
provisions of any Sale Agreement or otherwise, or (ii) to exercise any right or remedy 
against any other guarantor of, or collateral securing, any Obligations; 

(d)  any amendment to, rescission, waiver or other modification of, or any consent 
to or departure from, any of the terms of any Sale Agreement; or 

(e)  any other circumstance (other than payment of the Obligations in full in cash) 
which might otherwise constitute a legal or equitable discharge of any surety or any 
guarantor. 

SECTION 2.4.  Waiver, etc.  The Guarantor hereby waives promptness, diligence, notice 
of acceptance and any other notice with respect to any of the Obligations and this Guaranty and 
any requirement that the Guaranteed Party exhaust any right or take any action against the 
Master Servicer or any other Person (including any other guarantor) or entity or any collateral 
securing the Obligations, as the case may be. 

SECTION 2.5.  Postponement of Subrogation, etc.  The Guarantor agrees that it will not 
exercise any rights which it may acquire by way of rights of subrogation until all of the 
Obligations shall have been paid in full in cash and the Master Servicer shall have no further 
obligation under any Sale Agreement to indemnify, hold harmless or otherwise reimburse the 
Guaranteed Party in respect of the Obligations.  Any amount paid to the Guarantor on account of 
any such subrogation right in violation of the foregoing limitation shall be held in trust for the 
benefit of the Guaranteed Party and shall immediately be paid and turned-over to the Guaranteed 
Party in the exact form received by the Guarantor (duly endorsed in favor of the Guaranteed 
Party, if required) to be credited and applied against the Obligations. 

SECTION 2.6.  Payments.  The Guarantor hereby agrees with the Guaranteed Party that 
all payments made by the Guarantor hereunder will be made in lawful currency of the United 
States to the Guaranteed Party, without set-off, counterclaim or other defense (other than that 
payment is not due) and without withholding or deduction for or on account of any present or 
future taxes, duties or other charges, unless the withholding or deduction of such taxes or duties 
is required by law. 

ARTICLE III 
REPRESENTATIONS AND WARRANTIES 

SECTION 3.1.  Representations.  The Guarantor hereby represents and warrants to the 
Guaranteed Party as set forth below. 

(a)  The Guarantor is a corporation incorporated under the laws of the State of 
Delaware, duly organized or formed, validly existing and in good standing and is duly 
qualified to do business, and is in good standing in, every jurisdiction in which the nature 
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of its business requires it to be so qualified, except where the failure to be so qualified 
would not reasonably be expected to have a Material Adverse Effect.  This Guaranty has 
been duly authorized, executed and delivered by the Guarantor; 

(b)  the execution, delivery and performance of this Guaranty have been and 
remain duly authorized by all necessary organizational action and do not contravene any 
provision of (i) the Guarantor’s organizational documents, (ii) any law, rule or regulation, 
(iii) any contractual restriction binding on Guarantor or its property or (iv) any order, 
writ, judgment, award, injunction or decree binding on or affecting the Guarantor or its 
property, except in the case of the foregoing clauses (ii) through (iv), where such 
contravention would not reasonably be expected to have a Material Adverse Effect and 
would not reasonably be expected to impose any liability on the Guaranteed Party; 

(c)  all consents, licenses, clearances, authorizations and approvals of, and 
registrations and declarations with, any governmental authority or regulatory body 
necessary for the due execution, delivery and performance of this Guaranty have been 
obtained and remain in full force and effect and all conditions thereof have been duly 
complied with, except where the failure to so obtain such consents, licenses, clearances, 
authorizations and approvals, registration or declarations or to satisfy the conditions 
thereof would not reasonably be expected to have a Material Adverse Effect, and no other 
action by, and, except as contemplated herein, no notice to or filing with any 
governmental authority or regulatory body is required in connection with the execution, 
delivery or performance of this Guaranty; and 

(d)  this Guaranty constitutes the legal, valid and binding obligation of the 
Guarantor enforceable against the Guarantor in accordance with its terms, subject to 
general principles of equity and applicable bankruptcy, insolvency, reorganization or 
similar laws affecting creditors’ rights generally. 

ARTICLE IV 
MISCELLANEOUS PROVISIONS 

SECTION 4.1.  Binding on Successors, Transferees and Assigns; Assignment.  This 
Guaranty shall be binding upon the Guarantor and its successors, transferees and assigns and 
shall inure to the benefit of and be enforceable by the Guaranteed Party and its successors, 
transferees and assigns. 

SECTION 4.2.  Amendments, etc.  No amendment to or waiver of any provision of this 
Guaranty, nor consent to any departure by the Guarantor herefrom, shall in any event be 
effective unless the same shall be in writing and signed by the Guaranteed Party and the 
Guarantor and then such waiver or consent shall be effective only in the specific instance and for 
the specific purpose for which given. 

SECTION 4.3.  Notices.  All notices and other communications provided for hereunder 
shall be in writing (including facsimile communication) and mailed, telecopied or delivered to 
the Guarantor, attention Edward P. O’Keefe, General Counsel, Bank of America Corporation, at 
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100 N. Tryon Street, Charlotte, North Carolina 28255-0001, or, if such notice or communication 
is to the Guaranteed Party, attention Jane Sherburne, General Counsel, The Bank of New York 
Mellon, at One Wall Street, New York, New York 10286.  All such notices and other 
communications, when mailed and properly addressed with postage prepaid or if properly 
addressed and sent by pre-paid courier service, shall be deemed given when received; any such 
notice or communication, if transmitted by facsimile, shall be deemed given when the 
confirmation of transmission thereof is received by the transmitter. 

SECTION 4.4.  No Waiver; Remedies.  In addition to, and not in limitation of, Section 
2.3 and Section 2.4, no failure on the part of the Guaranteed Party to exercise, and no delay in 
exercising, any right hereunder shall operate as a waiver thereof, nor shall any single or partial 
exercise of any right hereunder preclude any other or further exercise thereof or the exercise of 
any other right.  The remedies herein provided are cumulative and not exclusive of any remedies 
provided by law.    

SECTION 4.5.  Captions.  Section captions used in this Guaranty are for convenience of 
reference only, and shall not affect the construction of this Guaranty. 

SECTION 4.6.  Severability.  Wherever possible each provision of this Guaranty shall be 
interpreted in such a manner as to be effective and valid under applicable law, but if any 
provision of this Guaranty shall be prohibited by or invalid under such law, such provision shall 
be ineffective to the extent of such prohibition or invalidity, without invalidating the remainder 
of such provision or the remaining provisions of this Guaranty. 

SECTION 4.7.  Governing Law, Entire Agreement, etc.  THIS GUARANTY SHALL 
BE DEEMED TO BE A CONTRACT MADE UNDER AND GOVERNED BY THE 
INTERNAL LAWS OF THE STATE OF NEW YORK (INCLUDING FOR SUCH 
PURPOSE SECTIONS 5-1401 AND 5-1402 OF THE GENERAL OBLIGATIONS LAW 
OF THE STATE OF NEW YORK).  THIS  GUARANTY CONSTITU TES THE ENTIRE 
UNDERSTANDING AMONG THE PARTIES HERETO WITH RESPECT TO THE 
SUBJECT MATTER HEREOF AND SUPERSEDES ANY PRIOR AGREEMENTS, 
WRITTEN OR ORAL, WITH  RESPECT THERETO.   

SECTION 4.8.  Forum Selection and Consent to Jurisdiction.  ANY LITIGATION 
BASED HEREON, OR ARISING OUT OF, UNDER, OR IN CONNECTION WITH, 
THIS GUARANTY, OR ANY COURSE OF  CONDUCT, COURSE OF DEALING, 
STATEMENTS (WHETHER ORAL OR  WRITTEN) OR ACTIONS OF THE 
GUARANTEED PARTY OR THE GUARA NTOR SHALL BE BROUGHT AND 
MAINTAINED IN THE COURTS OF TH E STATE OF NEW YORK, NEW YORK 
COUNTY OR IN THE UNITED STATES DI STRICT COURT FOR THE SOUTHERN 
DISTRICT OF NEW YORK.  EACH  PARTY HEREBY EXPRESSLY AND 
IRREVOCABLY SUBMITS TO THE EXCLUS IVE JURISDICTION OF THE COURTS 
OF THE STATE OF NEW YORK, NEW YORK COUNTY AND OF THE UNITED 
STATES DISTRICT COURT FOR THE SOUT HERN DISTRICT OF NEW YORK FOR 
THE PURPOSE OF ANY SUCH LITIGATION AS SET FORTH ABOVE.  EACH 
PARTY IRREVOCABLY CONSENTS TO THE SERVICE OF PROCESS BY 
REGISTERED MAIL, POSTAGE PREPAID, OR BY PERSONAL SERVICE WITHIN 
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OR WITHOUT THE STATE OF NEW YORK  TO THE INDIVIDUAL DESIGNATED 
TO RECEIVE NOTICES UNDER SECTION 4.3.  EACH PARTY HEREBY 
EXPRESSLY AND IRREVOCABLY WAIV ES, TO THE FULLEST EXTENT 
PERMITTED BY LAW, ANY OBJECTION WHICH IT MAY HAVE OR HEREAFTER 
MAY HAVE TO THE LAYING OF VENUE OF ANY SUCH LITIGATION BROUGHT 
IN ANY SUCH COURT REFERRED TO AB OVE AND ANY CLAIM THAT ANY SUCH 
LITIGATION HAS BEEN BROUGHT IN AN INCONVENIENT FORUM.  TO THE 
EXTENT THAT ANY PARTY HAS OR  HEREAFTER MAY ACQUIRE ANY 
IMMUNITY FROM JURISDICTION OF ANY COURT OR FROM ANY LEGAL 
PROCESS (WHETHER THROUGH SERVICE OR NOTICE, ATTACHMENT PRIOR 
TO JUDGMENT, ATTACHMENT IN AID OF  EXECUTION OR OTHERWISE) WITH 
RESPECT TO ITSELF OR ITS PROPERTY, SUCH PARTY HEREBY IRREVOCABLY 
WAIVES SUCH IMMUNITY IN RESPEC T OF ITS OBLIGATIONS UNDER THIS 
GUARANTY.  

SECTION 4.9.  Counterparts, etc.  This Guaranty may be executed by the Parties hereto 
in several counterparts, each of which shall be deemed to be an original and all of which shall 
constitute together but one and the same agreement.  A copy of this Guaranty executed and 
delivered by facsimile or in electronic form, including as a PDF file, shall be effective as 
delivery of an originally executed counterpart of this Guaranty. 

SECTION 4.10.  Counsel Representation.  EACH PARTY ACKNOWLEDGES AND 
AGREES THAT IT HAS BEEN REPRESENTED BY COMPETENT  COUNSEL IN THE 
NEGOTIATION OF THIS GUARANTY, AND THAT ANY RULE OR CONSTRUCTION 
OF LAW ENABLING ANY PARTY TO AS SERT THAT ANY AMBIGUITIES OR 
INCONSISTENCIES IN THE DRAFTING OR  PREPARATION OF THE TERMS OF 
THIS GUARANTY SHOULD DIMINISH ANY RIGHTS OR REMEDIES OF THE 
OTHER PARTY ARE HEREBY WAIVED. 

SECTION 4.11.   Waiver of Jury Trial.  EACH PARTY HEREBY KNOWINGLY, 
VOLUNTARILY AND INTENTIONALLY WAIV ES ANY RIGHTS IT MAY HAVE TO 
A TRIAL BY JURY IN RESPECT OF ANY LITIGATION BASED HEREON, OR 
ARISING OUT OF, UNDER, OR IN CONNECTION WITH, THIS GUARANTY OR 
ANY COURSE OF CONDUCT, COURSE OF DEALING, STATEMENTS (WHETHER 
ORAL OR WRITTEN) OR ACTIONS OF  THE OTHER PARTY.  EACH PARTY 
ACKNOWLEDGES AND AGREES THAT IT HAS RECEIVED FULL AND 
SUFFICIENT CONSIDERATION FOR THIS PROVISION.
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CWHL 2006-10 
CWHL 2006-11 
CWHL 2006-12 
CWHL 2006-13 
CWHL 2006-14 
CWHL 2006-15 
CWHL 2006-16 
CWHL 2006-17 
CWHL 2006-18 
CWHL 2006-19 
CWHL 2006-20 
CWHL 2006-21 
CWHL 2006-3 
CWHL 2006-6 
CWHL 2006-8 
CWHL 2006-9 
CWHL 2006-HYB1 
CWHL 2006-HYB2 
CWHL 2006-HYB3 
CWHL 2006-HYB4 
CWHL 2006-HYB5 

                               
1 Appears on Bloomberg 
as CWHL 2005-HY10 
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CWHL 2006-J1 
CWHL 2006-J2 
CWHL 2006-J3 
CWHL 2006-J4 
CWHL 2006-OA4 
CWHL 2006-OA5 
CWHL 2006-TM1 
CWHL 2007-1 
CWHL 2007-10 
CWHL 2007-11 
CWHL 2007-12 
CWHL 2007-13 
CWHL 2007-14 
CWHL 2007-15 
CWHL 2007-16 
CWHL 2007-17 
CWHL 2007-18 
CWHL 2007-19 
CWHL 2007-2 
CWHL 2007-20 
CWHL 2007-21 
CWHL 2007-3 
CWHL 2007-4 
CWHL 2007-5 
CWHL 2007-6 
CWHL 2007-7 
CWHL 2007-8 
CWHL 2007-9 
CWHL 2007-HY1 
CWHL 2007-HY3 
CWHL 2007-HY4 
CWHL 2007-HY5 
CWHL 2007-HY6 
CWHL 2007-HY7 
CWHL 2007-HYB1 
CWHL 2007-HYB2 
CWHL 2007-J1 
CWHL 2007-J2 
CWHL 2007-J3 
CWHL 2008-1 
CWHL 2004-10 
CWHL 2004-4 
CWHL 2004-8 
CWHL 2004-9 
CWHL 2005-15 
CWHL 2005-24 

CWHL 2005-5 
CWHL 2005-6 
CWL 2004-1 
CWL 2004-11 
CWL 2004-14 
CWL 2004-2 
CWL 2004-3 
CWL 2004-4 
CWL 2004-5 
CWL 2004-6 
CWL 2004-7 
CWL 2004-AB2 
CWL 2004-BC2 
CWL 2004-BC3 
CWL 2004-BC4 
CWL 2004-BC5 
CWL 2004-ECC1 
CWL 2004-ECC2 
CWL 2004-S1 
CWL 2004-SD2 
CWL 2004-SD3 
CWL 2004-SD4 
CWL 2005-10 
CWL 2005-2 
CWL 2005-5 
CWL 2005-6 
CWL 2005-8 
CWL 2005-9 
CWL 2005-AB1 
CWL 2005-AB2 
CWL 2005-AB3 
CWL 2005-AB4 
CWL 2005-AB5 
CWL 2005-BC1 
CWL 2005-BC2 
CWL 2005-BC3 
CWL 2005-BC4 
CWL 2005-BC5 
CWL 2005-HYB92 
CWL 2005-IM1 
CWL 2005-IM2 
CWL 2005-IM3 
CWL 2005-SD1 
CWL 2005-SD2 

                               
2 Appears on Bloomberg 
as CWHL 2005-HYB9 

CWL 2005-SD3 
CWL 2006-1 
CWL 2006-10 
CWL 2006-12 
CWL 2006-14 
CWL 2006-16 
CWL 2006-17 
CWL 2006-18 
CWL 2006-19 
CWL 2006-2 
CWL 2006-20 
CWL 2006-24 
CWL 2006-25 
CWL 2006-3 
CWL 2006-4 
CWL 2006-5 
CWL 2006-6 
CWL 2006-7 
CWL 2006-8 
CWL 2006-9 
CWL 2006-ABC1 
CWL 2006-BC1 
CWL 2006-BC2 
CWL 2006-BC3 
CWL 2006-BC4 
CWL 2006-BC5 
CWL 2006-IM1 
CWL 2006-QH1 
CWL 2006-SD1 
CWL 2006-SD2 
CWL 2006-SD3 
CWL 2006-SD4 
CWL 2006-SPS1 
CWL 2006-SPS2 
CWL 2007-10 
CWL 2007-11 
CWL 2007-12 
CWL 2007-3 
CWL 2007-5 
CWL 2007-6 
CWL 2007-7 
CWL 2007-8 
CWL 2007-9 
CWL 2007-BC1 
CWL 2007-BC2 
CWL 2007-BC3 

CWL 2007-SD1 
CWL 2007-SEA1 
CWL 2007-SEA2 
CWL 2004-10 
CWL 2004-12 
CWL 2004-13 
CWL 2004-15 
CWL 2004-8 
CWL 2004-9 
CWL 2004-AB1 
CWL 2005-1 
CWL 2005-11 
CWL 2005-12 
CWL 2005-13 
CWL 2005-14 
CWL 2005-15 
CWL 2005-16 
CWL 2005-17 
CWL 2005-3 
CWL 2005-4 
CWL 2005-7 
CWL 2006-11 
CWL 2006-13 
CWL 2006-15 
CWL 2006-21 
CWL 2006-22 
CWL 2006-23 
CWL 2006-26 
CWL 2007-1 
CWL 2007-13 
CWL 2007-2 
CWL 2007-4 
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Exhibit D 

Grounds for Trustee’s Objection to Selected Subservicers 

�x Is not approved as a servicer by one or more of FNMA, FHLMC, or GNMA (for 

the avoidance of doubt, there can be no objection on this ground if a subservicer is 

approved as a servicer by any one of FNMA, FHLMC, or GNMA); 

�x Does not have appropriate and adequate core infrastructure (staff, facilities and 

technology) to accommodate incremental volume; 

�x Does not have a demonstrated ability to scale out effectively loan volumes in the 

magnitude of loans transfer being contemplated; 

�x Does not have a credible plan to support loan volume additions for the relevant 

product types; 

�x Is currently experiencing or has recently experienced excessive staff turnover; 

�x At least 90% of call center staff must be primarily resident in the United States and 

all call center staff must have experience relating to servicing in various geographic 

regions of the country; 

�x Inadequate levels of workload ratios per staff member; 

�x Excessive or unusual outstanding customer disputes and complaints; 

�x Internal and external audit / regulatory report ratings, underlying issues identified 

and corrective actions taken to correct any deficiencies noted;  

�x Cannot have weighted average age of REO inventory for its non-Agency RMBS 

portfolio greater than 270 days;  

�x Whether the selected subservicer is an affiliate of an operational Subservicer and 

whether transfer to the selected subservicer would violate the requirement that only 

one Bank of America entity or affiliate serve as a subservicer; and 

�x Valid licensing exists for all states relevant to the servicing of the particular pool for 

which servicing will be transferred. 
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Exhibit E 

Representative Subservicer Compensation 

Boarding Fees: 
Manual Boarding:   $25 per Mortgage Loan 
Electronic Boarding: $15 per Mortgage Loan 

De-Boarding Fee:   
$15 per Mortgage Loan (fee will be increased to $50 if Mortgage Loan is transferred within 6 
months of boarding) 

Base Fee: 
For each Mortgage Loan, a monthly fee pursuant to the chart below 
 
End of Month Status Volume: Less than 1,000 1,000+ 
0-29 Days Past Due $30 $25 
30-89 Days Past Due $60 $55 
90+ Days Past Due $125 $100 
Foreclosure $125 $100 
Bankruptcy $100 $90 
REO Property $75 $65 
 

Incentive Fees 

Incentive Fee Type Incentive Amount 
No contact incentive1 $100 
Paid in Full                          
(previously 60+ days past due) 

1.50% of UPB – Minimum: $500; Maximum: $5,000 

Short Payoff                         
(Refinance or Note Sale) 

1.25% of UPB – Minimum: $500; Maximum: $5,000  

Modifications2 1.50% of UPB 
Payment Plan or other workouts 0.75% of UPB 
Short Sale3 1.50% of Sales Price – Minimum: $500; Maximum: $5,000 
Deed in Lieu 0.5% of UPB – Minimum: $500; Maximum: $3,000 
REO Disposition4 1.00% of Sales Price – Minimum: $750; Maximum: $5,000 
 
                                                 
 
1  To earn the no contact incentive fee, the Subservicer must take a no contact account and establish produc-
tive contact with the borrower (even if that productive contact does not result in a workout). 
2  In order for the Subservicer to earn the modification incentive fee, the borrower must remain current for 12 
months post-modification.   
3  The short sale incentive fee will be reduced if the Subservicer is able to collect a referral or transaction 
management fee from the listing broker. 
4  The REO incentive fee will be targeted at 1% of REO sale price, but will vary based on time to liquidation 
and the percent of market value received.  Additionally, this fee will be reduced if the Subservicer is able to collect a 
referral or transaction management fee from the listing broker. 
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Exhibit F 
 

Fee Schedule for Institutional Investors’ Counsel 
 

1. On a current, monthly basis following the Signing Date, Bank of America shall pay the 
reasonable out-of-pocket costs incurred after the Signing Date by Gibbs & Bruns LLP, as 
the Institutional Investors’ counsel, in fulfilling the Institutional Investors’ obligations in 
connection with the Institutional Investor Agreement, including without limitation any 
reasonable fees and out-of-pocket costs incurred by the Institutional Investors’ local 
counsel retained in connection with the Intervention contemplated by the Institutional 
Investor Agreement. 
 

2. Within thirty (30) days of the Approval Date, Bank of America shall pay the total sum of 
eighty-five million dollars ($85,000,000.00) to Gibbs & Bruns LLP as attorneys’ fees 
(and for pre-Signing Date out-of-pocket costs) for the Institutional Investors’ counsel; 
provided that if any Covered Trusts become Excluded Covered Trusts, such fees will be 
reduced by a percentage amount equal to the percentage of the unpaid principal balance 
(as of the last Trustee report before the Approval Date) of all 530 Covered Trusts 
contained in such Excluded Covered Trusts.  For purposes of calculating the percentage 
of unpaid principal balance for any Excluded Covered Trusts in connection with this 
paragraph, the unpaid principal balance of any Covered Trust that became an Excluded 
Covered Trust at the election of Bank of America or Countrywide pursuant to Paragraph 
3(d)(iv) of the Settlement Agreement shall be excluded.  This payment of attorneys’ fees 
shall not be deducted or credited in any way against, and is over and above, the 
Settlement Payment.   
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SUPREME COURT OF THESTATE OF NEW YORK
COUNTY OF NEW YORK 
----------------------------------------------------------------x

:
:
:
:
:
:
:
:
:
:
:
x

 
Index No.

VERIFIED PETITION

In the matter of the application of 

THE BANK OF NEW YORKMELLON, 
(as Trustee under various Pooling and Servicing 
Agreements and Indenture Trustee under various 
Indentures),

   Petitioner,

for an order, pursuant to CPLR § 7701, seeking 
judicial instructions and approval of a proposed 
settlement.

----------------------------------------------------------------  

Petitioner, The Bank of New York Mellon (“BNY Mellon” or “Trustee”), solelyin its 

capacityas trustee of the five hundred and thirty (530) residential mortgage-securitization trusts 

listed on Exhibit A hereto (the “Trusts”), by its attorneys Mayer Brown LLP, for its verified 

petition pursuant to CPLR § 7701, alleges as follows:

INTRODUCTION

1. The Trustee has exercised its good faith judgment that a settlement of potential 

claims belonging to the Trusts is reasonable.  This settlement requires a payment of $8.5 billion 

into the Trusts, and the implementation of meaningful mortgage loan servicing improvements.  It 

takes into account, among other things, the legal and factual defenses to the Trustee’s claims, the 

extraordinaryburden and cost of a litigation that could last manyyears, the inabilityof the 

prospectivedefendant directlyliable on the claims to paya judgment in the amount of the 

settlement, and the strength of corporate separateness arguments that could shield that entity’s 

parent company from having to satisfyany judgment.  This proceeding is commenced bythe 

Trustee for the purpose of seeking judicial instructions and approval of that settlement.
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2. The Trusts were established during the period 2004-2008 through a process 

known as securitization.  In the typical residential mortgage-backed securitization, a loan 

originator, or “Seller,” sold portfolios of loans secured by mortgages on residential properties 

(“Mortgage Loans”) to another entity, known as a “Depositor.”  The Depositor conveyed the 

Mortgage Loans to BNY Mellon, as Trustee, to hold in trust. Certificates or notes evidencing 

various categories of ownership interests in the Trusts were then sold through an underwriter to 

investors.  These investors are called “Certificateholders” or “Noteholders” (referred to herein as 

“Certificateholders” or “Trust Beneficiaries”).  A “Master Servicer” was charged with 

responsibilityfor, among other things, collecting debt service payments on the Mortgage Loans, 

taking any necessaryenforcement action against borrowers, and distributing payments on a 

monthly basis to the Trustee for distribution to the Certificateholders.  

3. All but seventeen of the Trusts are evidenced by separate contracts known as 

Pooling and Servicing Agreements (the “PSAs”) under which BNY Mellon is the trustee.  The 

remainder are evidenced by indentures and related Sale and Servicing Agreements (“SSAs”) 

under which BNY Mellon is the indenture trustee.  The PSAs, indentures, and SSAs are 

collectivelyreferred to herein as the “Governing Agreements.”  Theyare governed by New York 

law. 

4. Although the Governing Agreements for each of these securitizations are separate 

agreements that were individuallynegotiated and, in some instances, displaydegrees of variation 

from one another, the terms that are pertinent to the subject matter of the Petition are 

substantivelysimilar.  The Governing Agreements each contain a series of representations and 

warranties made by each Seller for the benefit of the Trust.  These include representations that 

the Mortgage Loans were underwritten in all material respects in accordance with certain 
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underwriting guidelines; that the origination, underwriting and collection practices of the Seller 

and Master Servicer have been legal, prudent and customaryin the mortgage lending and 

servicing business; that the Mortgage Loans conform in all material respects to their descriptions 

in the investor disclosure documents; and that the Mortgage Loans were originated in accordance 

with all applicable laws.

5. The Governing Agreements also impose servicing obligations on the Master 

Servicer, requiring, among other things, that the Master Servicer service and administer the 

Mortgage Loans in accordance with the terms of the Governing Agreements and the customary 

and usual standards of practice of prudent mortgage loan servicers.

6. A substantial dispute has arisen concerning the Sellers’ alleged breaches of 

representations and warranties in the Governing Agreements, and the Master Servicer’s alleged 

violations of prudent servicing obligations.  

7. These allegations were made beginning in June 2010 by a group of 

Certificateholders that includes some of the world’s largest and most sophisticated investors.  

This group of investors (the “Institutional Investors”) included, or has grown to include, 

Blackrock Financial Management, Inc. and its affiliates, Pacific Investment Management 

CompanyLLC, Federal Home Loan Mortgage Corporation (“Freddie Mac”), Goldman Sachs 

Asset Management L.P., Maiden Lane LLC, Maiden Lane II LLC, Maiden Lane III LLC,1 Kore 

Advisors, L.P., Neuberger Berman Europe Limited, Western Asset Management Company, 

Metropolitan Life Insurance Company, Trust Company of the West and the affiliated companies 

controlled by The TCW Group, Inc., Teachers Insurance and AnnuityAssociation of America, 

Invesco Advisers, Inc., Thrivent Financial for Lutherans, Landesbank Baden-Wuerttemberg and 

  
1 The Maiden Lane entities were formed by the Federal Reserve Bank of New York, pursuant to Section 
13(3) of the Federal Reserve Act, to support lending to financial institutions severely affected by the 2007-2008 
economic crisis.
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LBBW Asset Management (Ireland) PLC, Dublin, ING Capital LLC, ING Bank fsb, ING 

Investment Management LLC, New York Life Investment Management LLC, certain 

Nationwide Insurance entities, certain AEGON entities, Federal Home Loan Bank of Atlanta, 

Bayerische Landesbank, and Prudential Investment Management, Inc.  

8. Collectively, the Institutional Investors’ current holdings are in the tens of billions 

of dollars.  

9. The Sellers in each of the Trusts are any or all of Countrywide Home Loans, Inc. 

(“CHL”), Park Granada LLC, Park Monaco, Inc., Park Sienna LLC and Countrywide LFT LLC.  

The Master Servicer is BAC Home Loans Servicing, LP, formerly known as Countrywide Home 

Loans Servicing, LP (“BAC HLS”).  For purposes of this Petition, CHLand its parent, 

Countrywide Financial Corporation (“CFC”), will be referred to collectivelyas “Countrywide.”  

BAC HLS and its parent, Bank of America Corporation (“BAC”), will be referred to collectively 

as “Bank of America.” The Institutional Investors have alleged that BAC is liable for the 

obligations of Countrywide with respect to the alleged breaches of the Governing Agreements.2

10. Since November 2010, the Institutional Investors, with the participation of the 

Trustee, have engaged in extensive, arm’s-length negotiations with Countrywide and Bank of 

America in an attempt to reach a settlement for the benefit of the Trusts.  These negotiations 

sought to avoid the enormous costs of preparing for and pursuing claims in litigation that would 

involve complex issues of law and fact and a review of files for 530 Trusts and hundreds of 

thousands of loans.  The negotiations also sought to avoid the risks and costs of waiting for an 

uncertain – and perhaps unattainable and unrecoverable – judgment manyyears from now.  The 

  
2 BAC acquired Countrywide in July 2008, months after the last of the mortgage-securitizations had closed 
and the last of the representations and warranties were made.  At the present time, Countrywide is maintained as a 
separate subsidiary of Bank of America and appears to have limited remaining assets.
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negotiations have culminated in a request from the Institutional Investors that the Trustee enter 

into a settlement (the “Settlement”), memorialized in a settlement agreement, dated June 28, 

2011 (“Settlement Agreement”), that the Trustee, in the exercise of its judgment, views as 

advantageous to and in the best interests of the Trusts.

11. The Settlement Agreement is attached to the Petition as Exhibit B.  It will be 

described more fully in paragraphs 37-47 below, but, in short, it requires Bank of America and/or 

Countrywide to pay$8.5 billion (“Settlement Payment”) into the Trusts, allocated pursuant to an 

agreed-upon methodologythat accounts for past and expected future losses associated with the 

Mortgage Loans in each Trust.  It also requires BAC HLS to implement, among other things, 

servicing improvements that are intended to provide for servicing performance by BAC HLS that

is at or above industrystandards and will provide a mechanism for BAC HLS to transfer high-

risk loans to subservicers for more individualized attention.3  

12. The Settlement was negotiated bysophisticated parties and recognizes the 

seriousness of the allegations; the number of Trusts and loans at issue; the substantial defenses to 

the potential claims; the inabilityof the Trustee to recover from Countrywide a judgment that 

equals, exceeds or even approaches the Settlement Payment; and the strength of the corporate 

separateness arguments that could shield Bank of America from having to satisfy the obligations 

of Countrywide.  It benefits far more Trust Beneficiaries now – given the substantial Settlement 

Payment and the nature of the servicing improvements – than could litigation involving separate 

trusts and separate groups of Certificateholders over the course of several years.  It benefits all 

similarly situated Certificateholders equally.  And it provides a benefit even to those 

  
3 Various Institutional Investors, Countrywide, Bank of America and the Trustee also entered into a separate 
Institutional Investor Agreement, dated June 28, 2011, which contains several provisions that memorialize their 
support of the Settlement.  That Agreement is attached hereto as Exhibit C.
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Certificateholders who have not presented, or would have difficulty presenting, any claim under 

the Governing Agreements.  

13. Nonetheless, the Trustee recognizes the potential that some Certificateholders 

maydisagree with the Trustee’s judgment that the Settlement is reasonable.  Recent news articles 

have described objections bya group of Certificateholders to rumored settlement discussions 

among the Institutional Investors, Countrywide, Bank of America and the Trustee.  There are 

also reports that a group of Certificateholders has considered taking action against BNY Mellon 

for its participation in the Settlement process.  

14. The Trustee also recognizes that different groups of Certificateholders may wish 

to pursue remedies for the alleged breaches in different ways, creating the potential for conflicts 

among Certificateholders and placing the Trustee squarely in the middleof those conflicts.  By 

way of example, earlier this year, a group of Certificateholders sought to direct the Trustee to 

commence an action against Countrywide and Bank of America concerning two of the Trusts.  

That same group then filed an action againstCHL, BAC and BNY Mellon (as nominal 

defendant) in this Court alleging, as to those two trusts, breaches of representations and 

warranties that are nearlyidentical to the breaches alleged bythe Institutional Investors.   See 

Walnut Place LLC et al. v. Countrywide Home Loans, Inc. et al., Index No. 650497/2011 (Sup. 

Ct., N.Y. County).  In early June 2011, a different Certificateholder commenced an action 

against BNY Mellon, as Trustee, for an accounting relating to two separate trusts that are part of 

the Settlement.  See Knights of Columbus v. The Bank of New York Mellon, Index No. 

651442/2011 (N.Y. Sup. Ct.  N.Y. County).  And on June 8, 2011, a group of Certificateholders 

sought to direct the Trustee to commence an action against, among others, Countrywide and 

BAC HLS for alleged loan-servicing breaches involving another overlapping trust, after having 
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issued a notice of an Event of Default under the Governing Agreements that is substantially 

similar to the notice of non performance described in paragraphs 28-34 below.

15. Absent instructions from the Court, the Trustee will continue to be subject to 

conflicting demands from different Certificateholders relating to the same Trusts, and to requests 

from different Certificateholders to pursue claims that are intended to be released by the 

Settlement Agreement.  The Trustee also may be subject to claims byindividual 

Certificateholders who believe that the Settlement, though benefiting thousands of Trust 

Beneficiaries now and in the future, may not be in their individual best interests.

16. Given these veryreal and substantial conflicts, the magnitude of the Settlement, 

the number of Trusts and loans at issue, and the number of parties whose interests maybe 

impacted by the Settlement, the Trustee files this Petition to give Certificateholders an 

opportunity to be heard in opposition or in support of the Settlement, and to seek an order, 

among other things, (i) approving the Settlement, and (ii) declaring that the Settlement is binding 

on all Trust Beneficiaries and their successors and assigns.

PARTIES AND PROPOSED NOTICE PROGRAM

17. The Bank of New York Mellon is a bank organized under the laws of the State of 

New York having its principal place of business at One Wall Street, New York, New York 

10286.

18. There currently are no adverse parties in this proceeding.  To the extent that 

certain Certificateholders or other interested parties maywish to be heard on the subject of the 

Settlement or the judicial instructions sought through this Petition, those parties maybecome 

adverse.

19. In conjunction with the filing of this Verified Petition, the Trustee has sought an 

order from the Court (“Order to Show Cause”) approving a notice program that includes notice 
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to all “PotentiallyInterested Persons,” as that term is defined in paragraph 4 of the Affirmation 

of Matthew D. Ingber, dated June 28, 2011 (“Ingber Affirmation”), attached to the Order to 

Show Cause.  This notice program includes:

• Mailing a copy of the notice that is attached to the Ingber Affirmation as 
Exhibit B (“Notice”), along with the Verified Petition, the Order to Show 
Cause, and the accompanying Memorandum of Law, byfirst class, registered 
mail to PotentiallyInterested Persons for whom the Trustee has addresses;

• Providing the Notice to the DepositoryTrust Company (“DTC”), which will 
post such Notice in accordance with DTC’s established procedures;

• Publishing the Notice in The Wall Street Journal (Global), Financial Times 
Worldwide, The New York Times, The Times (of London), USA Today, 
Investors Business Daily,and The Economist Worldwide Edition for at least 
three (3) business days in each publication;

• Publishing translated versions of the Notice in Les Echos(France), Die Welt
(Germany), Il Sole 24 Ore (Italy), Tages Anzeiger(Switzerland), NRC 
Handelsblad(Netherlands), The Nikkei(Japan), Straits Times(Singapore), 
New Straits Times(Malaysia), China Business News(China), and Korea 
Economic Daily(South Korea) for at least three (3) business days in each 
publication;

• Publishing the Notice to the following media distribution wire services:  
PRNewswire, Business Wire, and GlobeNewswire;

• Establishing a website, www.cwrmbssettlement.com, that will post a copy of 
the Notice, the Verified Petition, the Order to Show Cause, and the 
accompanying Memorandum of Law, and all papers subsequently filed in 
connection with this Article 77 proceeding (the “Article 77 Proceeding”); 

• Creating a hyperlink on BNY Mellon’s investor reporting website, 
https://gctinvestorreporting.bnymellon.com/Home.jsp, to 
www.cwrmbssettlement. com, for information about the Settlement and the 
Article 77 Proceeding; and 

• Seeking to purchase banner advertisements announcing the Settlement, with a 
hyperlink to www.cwrmbssettlement.com, on the following websites:  
wsj.com, MarketWatch.com, Barrons.com, AllthingsD.com, IHT.com, 
SmartMoney.com, investors.com, ft.com, reuters.com, economist.com, 
Globalcustody.net, Assetman.net, FundServices.net, and yahoo.com.

The notice program is morefull y described in paragraphs 4-5 of the Ingber Affirmation.
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JURISDICTION, VENUE AND GOVERNING LAW

20. This Court has jurisdiction pursuant to CPLR Articles 77 and 4 to entertain a 

special proceeding to determine matters relating to express trusts, such as the Trusts that are the 

subject matter of this proceeding.

21. The law ofthe State of New York governs the rights and obligations of the parties 

to the Governing Agreements, including the Trustee.  The Trustee is domiciled, and has its 

principal place of business, in New York.  

22. Venue is proper in this Court.

ALLEGED BREACHES OF THE GOVERNING AGREEMENTS

23. Each Trust is governed byan individual contract – the Governing Agreement –

that sets forth the rights and obligations of the parties and contains representations and warranties 

of the Sellers, the Master Servicer and the Depositor.

24. The representations and warranties of the Seller – Countrywide – are at the core 

of this matter.  Countrywide represented and warranted, among other things, that:

• “The origination, underwriting and collection practices used by Countrywide 
with respect to each Mortgage Loan have been in all respects legal, prudent 
and customaryin the mortgage lending and servicing business.”

• “Each Mortgage Loan was underwritten in all material respects in accordance 
with the underwriting guidelines described in the Prospectus Supplement.”

• “The information set forth on [the Mortgage Loan Schedule] with respect to 
each Mortgage Loan is true and correct in all material respects as of the 
Closing Date.”

• “No Initial Mortgage Loan had a Loan-to-Value Ratio at origination in excess 
of […] %.”

• “A lender’s policyof title insurance . . . or a commitment (binder) to issue the 
same was effective on the date of the origination of each Mortgage Loan, each 
such policyis valid and remains in full force and effect, and each such policy 
was issued by a title insurer qualified to do business in the jurisdiction where 
the Mortgaged Propertyis located . . . .”

Case 1:11-cv-05988-UA   Document 22-2    Filed 08/30/11   Page 141 of 212



10

• “[P]rior to the approval of the Mortgage Loan application, an appraisal of the 
related Mortgaged Propertywas obtained from a qualified appraiser . . . .”

• “The Mortgage Loans, individuallyand in the aggregate, conform in all 
material respects to the descriptions thereof in the Prospectus Supplement.”

• “The Mortgage Loans were selected from among the outstanding adjustable-
rate one- to four-family mortgage loans in the portfolios of the Sellers at the 
Closing Date as to which the representations and warranties [as to the 
Mortgage Loans] can be made.  Such selection was not made in a manner 
intended to adverselyaffect the interests of [the Certificateholders].”

25. Countrywide’s representations and warranties are, in all material respects, similar 

across all of the Governing Agreements.

26. The remedy for a breach of a representation or warranty is contained in Section 

2.03 of the Governing Agreements.  It provides that, upon discoveryand notice of a breach of a 

representation and warrantywith respect to a Mortgage Loan that materially and adversely 

affects the interests of the Certificateholders, the Seller shall cure the breach within ninetydays 

or repurchase the affected Mortgage Loan at its “Purchase Price,” which is equal to the unpaid 

principal balance of the affected Mortgage Loan:

Upon discoveryby any of the parties hereto of a breach of a 
representation or warranty with respect to a Mortgage Loan made 
pursuant to Section 2.03(a) . . . that materiallyand adversely 
affects the interests of the Certificateholders in that Mortgage 
Loan, the party discovering such breach shall give prompt notice 
thereof to the other parties.  Each Seller herebycovenants that 
within 90 days of the earlier of its discoveryor its receipt of 
written notice from any party of the breach of any representation 
and warranty with respect to a Mortgage Loan sold byit pursuant 
to Section 2.03(a). . . which materially and adversely affects the 
interests of the Certificateholders in the Mortgage Loan, it shall 
cure such breach in all material respects, and if such breach is not 
cured shall . . . repurchase the affected Mortgage Loan or 
Mortgage Loans from the Trustee at the Purchase Price in the 
manner set forth below . . . . 

27. Beginning in June 2010, the Institutional Investorsasserted in a letter to the 

Trustee that Countrywide sold a large number of Mortgage Loans into the Trusts that failed to 
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comply with certain representations and warranties, in breach of the Governing Agreements.  

This assertion was based in part on the alleged excessive early default and foreclosure rates for 

the Mortgage Loans, the settlements reached byCountrywide with various state Attorneys 

General, and publicly disclosed emails from Countrywide officials that the Institutional Investors

viewed as evidence of breaches of representations and warranties.  The Institutional Investors

alleged that large numbers of Mortgage Loans were therefore subject to repurchase pursuant to 

Section 2.03 of the Governing Agreements.

28. On October 18, 2010, the Institutional Investorsasserted in a separate letter – a 

notice of non-performance pursuant to Section 7.01(ii) of the PSA (“Notice ofNon-

Performance”) – that BAC HLS, as Master Servicer, also breached several provisions of the 

PSAs.  The allegations were wide-ranging and detailed.

29. The Institutional Investorsalleged, for example, that BAC HLS violated Sections 

2.03(c) of the Governing Agreements by failing and refusing to notifythe Trustee and others of 

Countrywide’s breaches of representations and warranties.  

30. The Institutional Investorsalleged that BAC HLS failed to meet its obligations 

under Section 3.01 of the Governing Agreements to “represent and protect the interests of the 

Trust Fund in the same manner as it protects its own interests in mortgage loans in its own 

portfolio.”  According to the Notice of Non-Performance, BAC HLS breached Section 3.01 by:  

(i) failing to maintainaccurate and adequate loan and collateral files in a manner consistent with 

prudent mortgage servicing standards; (ii) failing to demand that the Sellers cure deficiencies in 

mortgage records; (iii) incurring avoidable and unnecessaryservicing fees as a result of its 

allegedly deficient record-keeping; and (iv) overcharging by as much as 100% the costs for 

maintenance, inspection and other services with regard to defaulted Mortgage Loans.  
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31. Citing violations of Section 3.11(a)’s requirement that the Master Servicer “use 

reasonable efforts to foreclose upon” certain eligible properties, the Institutional Investors

asserted that BAC HLS continued to keep defaulted Mortgage Loans on its books, rather than 

foreclose or liquidate them, in order to wrongfully maximize its fees.  

32. The Institutional Investorsfurther alleged that BAC HLS imposed on the Trusts 

and the Certificateholders the costs of curing allegedly predatory loans, in violation of Section 

2.03(c)’s requirement that Sellers bear the costs to “cure such breach in all material respects.”  

33. And citing Section 3.14 in support of the assertion that the Master Servicer is 

entitled to recover only“customary, reasonable and necessary‘out of pocket’ costs and 

expenses,” the Notice of Non-Performance alleged that BAC HLS improperly used affiliated 

vendors to maximize its servicing income.  

34. Each of these alleged breaches, according to the Institutional Investors, materially 

affected their rights under the Trusts.  They warned that a failure to cure would constitute an 

Event of Default under the Governing Agreements.

35. Rather than commencing litigation against Countrywide and BAC HLS, and 

mindful of the complexity, delayand enormous costs associated with litigation that could require 

a loan-by-loan analysis of hundreds ofthousands of loans and present significant legal and 

factual hurdles, in November 2010, the Institutional Investors, with participation by the Trustee, 

initiated settlement discussions with Countrywide and Bank of America.  Those discussions 

continued forseven months, involved dozens of face-to-face meetings and conference calls, and 

involved extensive dialogue among the parties concerning the merits of the Institutional 

Investors’ allegations and Countrywide’s defenses, and extensive analysis of the Trustee’s likely 

recoveryif it commenced – and prevailed in – litigation on behalf of the Trusts.
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36. It was out of those discussions that the Institutional Investors, Countrywide, Bank 

of America, and the Trustee have agreed to the terms of the Settlement, and that the Institutional 

Investorshave requested that the Trustee, on behalf of the Trusts, enter into the Settlement.  See 

Exhibit D.  

THE SETTLEMENT

37. There are two principal components to the Settlement – the Settlement Payment 

and the servicing improvements.  Theyreflect the negotiated compromise among the 

Institutional Investors, Bank of America, Countrywide and the Trustee of (i) the potential claims 

by the Trustee against Countrywide, pursuant to Section 2.03 of the Governing Agreements, that 

Countrywide repurchase loans as to which Countrywide allegedly has breached its 

representations and warranties, and (ii) the potential claims bythe Trustee against BAC HLS that 

BAC HLS violated prudent servicing obligations under various provisions of the Governing 

Agreements.

38. The Settlement Payment is $8.5 billion and will be allocated among the Trusts in 

accordance with an agreed-upon allocation formula.  An independent financial advisor 

(“Expert”), retained by the Trustee, will perform any calculations required in connection with the 

allocation formula, and those allocation calculations will be treated as final and accepted by the 

parties, absent bad faith ormanifest error.  

39. The allocations will be driven bythe amount of net losses in each of the Trusts:

• The  Expert will calculate the amount of net losses for each Trust (or separate 
loan group within each Trust) that have been or are estimated to be borneby 
that Trust from its inception date to its expected date of termination.  That 
amount will be expressed as a percentage of the sum of the net losses that are 
estimated to be borne by all Trusts from their inception dates to their expected 
dates of termination (the “Net Loss Percentage”); 
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• The Expert will calculate the “Allocable Share” of the Settlement Payment for 
each Trust by multiplying the amount of the Settlement Payment bythe Net 
Loss Percentage for each Trust; 

• If applicable, the Expert willcalculate the portion of the Allocable Share that 
relates to principal-only certificates or notes, and the portion of the Allocable 
Share that relates to all other certificates or notes; and

• The Expert will calculate the Allocable Share within ninetydays of the 
Approval Date (as defined in the Settlement Agreement).

40. The Expert has independentlydeveloped a methodologyfor determining existing 

and estimated future net losses.  A narrative of the Expert’s methodologyis attached hereto as 

Exhibit E.

41. Upon completion of the Expert’s calculation of Allocable Shares, each Allocable 

Share will be remitted to the applicable Trust.  The Trusts, in turn, will distribute the Allocable 

Share to Certificateholders in accordance with the provisions of the Governing Agreements, as 

described more fully in the Settlement Agreement.  

42. As part of the servicing component of the Settlement, BAC HLS has agreed to 

implement various servicing improvements and remedies within specified time periods set forth 

in the Settlement Agreement.  Theyinclude, among others, the following:

• Within thirty days after the execution of the Settlement Agreement, the 
selection bythe Institutional Investorsand BAC HLS of an agreed list of 8-10 
qualified subservicers to service high-risk loans. The agreed list shall be 
submitted to the Trustee, and the Trustee (in reliance upon an expert) may, 
within forty-five days of receipt of the agreed list, (i) object and thereby 
remove any of the selected subservicers from the agreed list, or (ii) limit the 
number of loans the subservicer mayservice at anyone time.  In the absence 
of an objection bythe Trustee, all of the subservicers on the agreed list shall 
be deemed to be approved; if the Trustee objects to one or more subservicers, 
all of the subservicers on the agreed list as to which there has been no 
objection shall be deemed approved.  The subservicers approved, or deemed 
approved, by the Trustee shall make up the “approved list” of subservicers; 

• Beginning on the date of the Trustee’s approval (or deemed approval) of at 
least four (4) subservicers on the agreed list, BAC HLS’s negotiation of a 
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subservicing contract with at least one subservicer per quarter, and the 
synchronization of its servicing system with that of the subservicer;

• BAC HLS’s agreement to initiate, after at least one subservicer is operational, 
the transfer of high-risk loans, selected through a prioritymechanism outlined 
in the Settlement Agreement, to at least one subservicer per quarter (subject to 
a cap of 30,000 loans at anyone time with any given subservicer); and 

• Beginning on the date of the Trustee’s approval (or deemed approval) of at 
least four (4) subservicers on the agreed list, and subject to the specific 
conditions and limitations set forth in the Settlement Agreement, BAC HLS 
may, at its option, sell the servicing rights on Mortgage Loans otherwise 
eligible for subservicing to any subservicer on the approved list.

43. The servicing component of the Settlement Agreement also applies to loans 

beyond those transferred to subservicing.  For all loans not in subservicing, BAC HLS has 

agreed to, among other things, beginning on the later of five months after the Signing Date (as 

defined in the Settlement Agreement) or the Approval Date:

• On a monthlybasis, benchmarkits servicing performance against specific 
industry standards (“IndustryStandards”) set forth in the Settlement 
Agreement;

• Send to the Trustee on a monthlybasis statistics comparing BAC HLS’s 
performance to the Industry Standards (the “Monthly Statement”); and

• If its performance fails to meet the IndustryStandards, calculate and include 
in its MonthlyStatement a master servicing fee adjustment payable byit to the 
Trust, which payment would be satisfied bydeducting the master servicing fee 
adjustment from unreimbursed advances due to BAC HLS (except that for a 
limited number of Trusts, BAC HLS shall wire such adjustment to the Trust) 
as set forth in the Settlement Agreement; provided that BAC HLS will not be 
liable for its failure to meet the Industry Standards until such time as eight (8) 
subservicers have been approved or deemed approved bythe Trustee.

44. The Settlement Agreement also contains loss mitigation provisions that applyto 

all loans and take effect as of the Signing Date.  They include, among other things, factors for 

BAC HLS and all subservicers to consider in deciding whether to modifya loan or to applyany 

other loss mitigation strategies.  When BAC HLS or the applicable subservicer, in implementing 

a modification or other loss mitigation strategy, considers the factors set forth in the loss 
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mitigation improvements portion of the Settlement Agreement, or acts in accordance with 

policies or practices that BAC HLS is then applying to its or anyof its affiliates’ “held for 

investment” portfolios, BAC HLS will be deemed to be in compliance with the Governing 

Agreements.

45. The Settlement Agreement further requires – for all loans – reporting and auditing 

for service compliance.  It mandates that, beginning on the Approval Date, BAC HLS report

monthly to the Trustee concerning its compliance with the servicing improvements required by 

the Settlement Agreement, and payfor an annual attestation report to be completed bya qualified 

audit firm (whose selection is subject to the Trustee’s objection based on criteria set forth in the 

Settlement Agreement) no later than February 15 of each year that any Trust holds Mortgage 

Loans.  The Settlement Agreement requires the attestation report to be distributed to all 

Certificateholders in the Trusts as part of the Trustee’s statement for April each year.    

46. Finally, the Settlement Agreement includes agreed-upon procedures to cure 

certain document deficiencies in the loan files.  In particular, BAC HLS has agreed to prepare 

and submit to the Trustee, no later than six weeks after the Signing Date, a schedule of loans 

with specified document deficiencies, and to report to the Trustee, on a monthlybasis, the status 

of such loans until all such deficiencies have been cured.  The Trustee, in turn, has agreed to 

determine whether reasonable evidence exists that a particular document deficiency has, in fact, 

been cured by BAC HLS.  Without such evidence, and after consultation with BAC HLS, the 

Trustee shall direct BAC HLS to issue a revised monthlyreport.

47. All of these servicing improvements are designed to ensure that servicing 

performance by BAC HLS is at or above industrystandards and to provide a mechanism for 
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BAC HLS to identify high-risk loans, to transfer them to subservicers to provide more 

individualized attention, and to help avoid or manage defaults. 

THE SETTLEMENT SHOULD BE APPROVED

I. The Trustee Has the Ability to Commence and Settle Lawsuits on Behalf of the 
Trusts

48. The Governing Agreements grant to the Trustee the right to enforce the Seller’s 

repurchase obligations and the Master Servicer’s servicing obligations, and to settle anyclaims 

against those parties to the Governing Agreements.

49. Pursuant to Section 2.01(b) of the PSAs, for example, each Depositor assigned to 

the Trustee the Depositor’sright to require the Seller to cure anybreach of the Seller’s 

representations and warranties or require a repurchase of a Mortgage Loan:  “[T]he Depositor 

sells, transfers, assigns, sets over and otherwise conveys to the Trustee for the benefit of the 

Certificateholders, without recourse, all the right, title and interest of the Depositorin and to the 

Trust Fund together with the Depositor’s right to require each Seller to cure any breach of a 

representation or warranty . . . or to repurchase or substitute for an affected Mortgage Loan . . . .” 

(emphasis added).  

50. In Trusts governed by indentures, the Mortgage Loans are conveyed to the 

applicable trust itself, which is a separate legal entity.  The Trust, in turn, pledges to the Trustee 

“all present and future claims, demands, causes and choses in action in respect of [the Mortgage 

Loans].”  

51. The Trustee’s powers under the indentures are broad.  According to Section 

5.03(6) of the Indentures, “[a]l l rights of actionand of asserting claims under this Indenture, or 

under any of the Notes, maybe enforced bythe Indenture Trustee without possession of any of 

the Notes or the production thereof in any trial or other Proceedings relative thereto, and any 
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such action or proceedings instituted bythe Indenture Trustee shall be brought in its own name 

as trustee of an express trust, and anyrecovery of judgment, subject to the payment of the 

expenses, disbursements and compensation of the Indenture Trustee . . . shall be for the ratable 

benefit of the Holders of the Notes . . . .” (emphasis added). Pursuant to Section2.01(b)of the

PSAs and 3.03 of the SSAs,these causes of action can include, among others, claims against the 

Seller for breach of representations and warranties and against the Master Servicer for violations 

of servicing obligations.

52. Other contractual provisions support the Trustee’s authority to pursue remedies 

for breaches of the Governing Agreements.  Pursuant to Section 2.04 of the PSAs, each 

“Depositor hereby assigns, transfers and conveys to the Trustee all of its rightswith respect to 

the Mortgage Loans including, without limitation, therepresentations and warranties of each 

Seller made pursuant to Section 2.03(a) hereof, together with all rights of the Depositor to 

require a Seller to cure any breach thereof or to repurchase or substitute for any affected 

Mortgage Loan . . . .” (emphasis added).   

53. Section 3.12 of the indentures provides that “the Indenture Trustee, as pledgee of 

the Mortgage Loans, has the benefit of the representations and warranties made by the Seller in 

the Sale and Servicing Agreement concerning the Seller and the Mortgage Loans to the same 

extent as though such representations and warranties were made directly to the Indenture 

Trustee.”

54. Pursuant to Section 3.03 of the PSAs, “[t]he Depositor may, but is not obligated 

to, enforce the obligations of the MasterServicer under this Agreement . . . .”  

55. And under Section 2.03(a) of the PSAs and the SSAs, each Seller makes 

representations and warranties to the Trustee (among others), which then has the right to be 
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reimbursed promptlyby the applicable Seller for any expense reasonably incurred by the Trustee 

“in respect of enforcing the remedies for such breach” – a reference to the Trustee’s right to 

pursue claims against the Seller for breaches of representations and warranties.

56. With the abilityto commence litigation comes the abilityto settle litigation, and, 

in part for that reason, the Depositor’s assignment to the Trustee of all “right, title and interest” 

to the Mortgage Loans is authorization under the PSAs for the Trustee to settle claims that it has 

the authority to assert. 

57. Similarly, the Trust’s pledge in favor of BNY Mellon of all of its “right, title and 

interest” to the Mortgage Loans is authorization under the indentures for BNY Mellon to take 

similar action for the benefit of the Trusts.

 II. The Settlement is Advantageous to the Trusts and, at the Very Least, Reasonable

58. Because the decision to enter into the Settlement was made in good faith and is 

not outside the bounds of reasonableness – the standard of review that applies in this Article 77 

Proceeding – the Settlement should be approved.  Indeed, byentering into the Settlement on 

behalf of the Trusts, the Trustee has made an independent, good faith judgment that the 

Settlement is advantageous to the Trusts.  At the veryleast, in the Trustee’s judgment, it is a 

reasonable compromise of the Trustee’s claims.  

59. The Settlement was negotiated at arm’s-length bysophisticated parties over an 

extended period of time.  In the Trustee’s judgment, it is a more advantageous result for the 

Trusts and the Trust Beneficiaries than embarking on a litigation that will be complex and hard-

fought, with no certainty of obtaining a judgment in the Trustee’s favor – much less a judgment 

exceeding the Settlement Payment.  It is a settlement that takes into account the seriousness of 

the allegations, yet acknowledges the risk that Countrywide’s key defenses (see paragraphs 68-

77 below) might prevail and that the Trustee, even if it could obtain a judgment exceeding the 
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Settlement Payment, maynot be able to recover the judgment from Countrywide or Bank of 

America (see paragraphs 78-92 below).  It is a Settlement that mandates servicing improvements 

that will require specialized attention to high-risk loans and will facilitate increased focus, and 

therefore improved servicing, of all other loans.   And it is a Settlement that, in the Trustee’s 

judgment, benefits far more Trust Beneficiaries today than would litigation over the next several 

years of separate claims, on behalf of separate groups of Trust Beneficiaries, concerning 

individual Trusts.  

60. The Trustee recognizes the difficulty in determining, with precision, the amount 

of any potential judgment if the Trustee instead were to proceed with and prevail in litigation 

against Countrywide.  It also recognizes the difficulty in calculating preciselywhat value should 

be ascribed, for settlement purposes, to Countrywide’s various defenses, the avoidance of 

lengthy, costly and uncertain litigation, and the benefit to the Trusts of receiving the Settlement 

Payment and servicing improvements described in the Settlement Agreement instead of an 

uncertain amount, if any, several years from now.

61. Because there is no precise formula for determining the proper terms of a 

settlement in a case of this magnitude, the Trustee has exercised its judgment – in good faith and 

in a manner that it believes is in the best interests of the Trusts.  The Trustee has, among other 

things, weighed the legal and factual assertions of the Institutional Investors, Countrywide and 

Bank of America; considered and analyzed the competing methodologies for arriving at the 

Settlement Payment; considered and analyzed the servicing procedures set forth in the Settlement 

Agreement; and evaluated the reasonableness of the Settlement by, among other things, retaining 

and receiving opinions from independent experts in residential mortgage-backed securities and 

commercial finance, mortgage servicing, accounting and valuation.  In addition, it has been 
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guided by counsel on the legal issues – including the viabilityof Countrywide’s defenses and 

Bank of America’s corporate separateness arguments – and has received separate opinions from 

experts in corporate and contract law on these issues.  

62. As a result of this process, it is the Trustee’s judgment that the Settlement, 

consisting of a payment of $8.5 billion and improved loan servicing, is reasonable, is in the best 

interests of the Trusts and Trust Beneficiaries, and outweighs the alternative of protracted 

litigation with no guarantee of success.  At the veryleast, by entering into the Settlement, the 

Trustee is not acting in bad faith or outside the bounds of reasonableness.

A. The Settlement Payment

1. The Settlement PaymentIs Reasonable

63. The Settlement Payment is $8.5 billion and will be paid byCountrywide and/or 

Bank of America.  In the Trustee’s judgment, the Trustee could have accepted this Settlement 

Payment as reasonable based principally on the fact that Countrywide alone would be unable to 

paya future judgment in an amount exceeding – or even approaching – the Settlement Payment 

(see paragraphs 78-81).  In other words, if the Trustee commenced litigation, overcame an 

inevitable motion to dismiss, proceeded through discoveryrelating to 530 trusts and hundreds of 

thousands of loans, survived a motion for summaryjudgment, proceeded to trial, overcame 

Countrywide’s various defenses, and obtained a judgment against Countrywide of more than 

$8.5 billion, the Trusts and the Certificateholders would be far worseoff than if the Trustee 

settles today.  In the Trustee’s judgment, the analysis could end there. 

64. Nonetheless, the Trustee, with the assistance of financial experts, analyzed the 

various ways in which a settlement payment could be calculated, and the amount of a settlement 

payment that the Trustee would view as reasonable.  Before agreeing to the Settlement Payment, 

the Trustee observed and participated in extensive discussions in which the Institutional 
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Investors, Countrywide and Bank of America offered quantitative and qualitative analysis of a 

possible settlement payment, taking into account several metrics to calculate past and expected 

future losses for the Mortgage Loans.

65. As part of that process, the Trustee and its financial experts considered and 

analyzed, in depth, the competing calculation methodologies of the Institutional Investors and  

Countrywide/Bank of America, and the assumptions underlying those methodologies.  The 

Trustee and its financial experts tested these assumptions, analyzed how the Institutional 

Investors and Bank of America/Countrywide calculated actual and projected losses in the Trusts 

– a starting point for deriving a proposed settlement payment – and considered how the proposed 

“haircuts,” or discounts, were calculated by the Institutional Investors and Countrywide/Bank of 

America. 

66. Taking into account its own calculations of actual and projected losses, and 

applying its own model, the Trustee’s financial experts calculated a dollar range that could serve 

as a starting point for assessing the reasonableness of a settlement payment, to which the Trustee 

would be entitled to applydiscounts based on the viabilityof Countrywide’s and Bank of 

America’s legal defenses.  The Trustee’s financial experts had no prior knowledge of the amount 

of the Settlement Payment before issuing the opinion. 

67. The Trustee’s financial experts have opined that a settlement payment in the range 

of $8.8 billion to $11 billion would be reasonable, without discounting for the legal defenses to 

the Trustee’s claims.  A Settlement Payment of $8.5 billion is viewed bythe Trustee as falling 

within a small variance of that pre-discounted settlement range.
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2. Countrywide and BAC HLS May Have Viable Defenses to Any 
Potential Claims

68. Countrywide and BAC HLS may have a number of viable legal and factual 

defenses to potential repurchase and servicing claims under the Governing Agreements.  One in 

particular, highlighted below, relates to the element of causation that Countrywide contends is 

essential to any repurchase claim under Section 2.03 of the Governing Agreements.  The 

existence and viabilityof this defense is viewed bythe Trustee as a compelling reason to 

discount the financial experts’ settlement range, and provides an additional, equally compelling 

reason to enter into the Settlement.

69. Section 2.03 of the Governing Agreements requires the Trustee and others, upon 

discoveryof a breach of a representation or warranty“that materially and adversely affects the 

interests of the Certificateholders inthat Mortgage Loan,” to give prompt notice to the other 

parties, to allow the Seller to cure the breach, and, absent a cure, to enforce the Seller’s 

obligation to repurchase the Mortgage Loan.

70. Based on this language, Countrywide has taken the position that if the Trustee 

brought an action to enforce Countrywide’s repurchase obligations under Section 2.03 of the 

Governing Agreements, the Trustee would need to prove, on a loan-by-loan basis: (i) that 

Countrywide breached specific representations and warranties in the Governing Agreements, (ii) 

that the breach was material, and (iii) that the breach adversely affected the interests of the 

Certificateholders in the loan.  With respect to the final requirement, Countrywide has taken the 

position that the Trusteewould have to prove, on a loan-by-loan basis, that the breach caused 

Certificateholders to suffer a significant loss on the affected loan.  

71. The Institutional Investors have taken a different position – namely, that a breach 

is “material and adverse” to the interests of Certificateholders if it would have affected their 
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investment decision because it adversely affects the credit quality of the Mortgage Loan.  They 

also have taken the position that a loan-by-loan review maynot be necessary, and that a properly 

structured sampling approach could be accepted by a court.

72. Countrywide’s argument, if accepted bya court, could mean that the Trustee 

would have to bear the extraordinaryburden of reviewing loan files for hundreds of thousands of 

loans in 530 trusts; determine as to each loan which of the dozens of Countrywide 

representations and warranties were breached; and then prove that the loss to Certificateholders 

was caused by the breach of a specific representation and warranty (such as the owner-

occupancy representation) and not other factors that arguably bear no relation to the breach (such 

as macroeconomic factors affecting the housing market).

73. To be sure, a requirement that the Trustee establish, for each loan or even for a 

significant sample of loans, both a breach of representation and warrantyand a causal link 

between the breach and the loss would not preclude the Trustee from enforcing repurchase 

remedies.  But it would make enforcement more difficult, may result in fewer loans subject to 

repurchase, and would result in litigation that would be extraordinarily complex, costlyand time-

consuming, with the outcome dependent on fact-intensive issues that may not be susceptible to 

resolution short of trial.

74. In order to properly assess the strength of Countrywide’s defense, the Trustee has, 

among other things, considered the arguments of the Institutional Investors, Countrywide and 

Bank of America, analyzed Section 2.03 of the Governing Agreements, and considered the case 

law interpreting contractual provisions similar to Section 2.03. 

75. The Trustee has also sought and obtained an expert opinion from a leading law 

school professor who teaches, among other things, the law of contracts.  That expert 
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independently considered the question of whether Countrywide presents a reasonable argument 

that the Trustee would have to prove a causal link between anybreach of a representation and 

warranty, on the one hand, and a significant loss to Certificateholders, on the other.  The expert 

has opined that Countrywide’s argument is reasonable and could be adopted by a court 

considering the issue. 

76. This conclusion is supported byprecedent.  For instance, in a recent case, the 

court denied summary judgment against a similarly situated trustee on the ground that an issue of 

fact existed as to whether the alleged breach of warranties made in the PSA “materially and 

adversely affected the value of the mortgage loan or the interest of the certificateholders.”  In 

another recent case, the court rejected plaintiff’s attempt to exclude – on the basis that the 

“material and adverse affect” determination must be made as of the closing date – an expert 

witness who would testifythat breaches of representations made in a PSA did not materially and 

adversely affect the interests of certificateholders because any losses were caused by the decline 

in the housing and real estate markets.  And in the cases that have proceeded to trial, juries have 

been instructed, based on nearly identical PSA provisions, that trustees need to “prove bya 

preponderance of the evidence that the material breach of anyof the Representations and 

Warranties involved in this case caused a material and adverse effect on the value of the loan, the 

value of the property, or the interests of the investors.” 

77. For all of these reasons, in the Trustee’s judgment, Countrywide’s position that 

Section 2.03 imposes an element of causation could be accepted by acourt, and if this occurred it 

would present significant challenges to the Trustee in proving, for each Mortgage Loan or even a 

sample of Mortgage Loans, that the harm was caused specifically by a breach of representation 

and warranty rather than bythe individual circumstances of the borrower or the various 
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macroeconomic events affecting the U.S. and global economy.  TheTrustee’s judgment that this 

defense must be taken into account in assessing the reasonableness of the Settlement Payment 

was made in good faith and is within the bounds of reasonableness.

3. Countrywide Will Be Unable to Pay a Judgment in an Amount 
Exceeding (or Even Approaching) the Settlement Payment

78. The Trustee has considered the ability, or inability, of Countrywide to paya 

judgment that would exceed theSettlement Payment.  If the Trusts will be unable to recover an 

amount that exceeds the Settlement Payment after years of costlylitigation, it is the Trustee’s 

judgment that entering into the Settlement now, on behalf of the Trusts, is reasonable.  In fact, a 

decision to not enter into the Settlement with knowledge that the Trusts mayreceive, at best, 

substantially lessthan the Settlement Payment if the Trustee were to prevail in litigation several 

years from now, would be unreasonable.

79. Countrywide has taken the position that it, standing alone, would be unable to pay 

a judgment in the amount of theSettlement Payment.  In order to test that statement, the Trustee 

retained a leading valuation expert to conduct an independent valuation of Countrywide and 

prepare a report of his analysis.  More specifically, the valuation expert was asked to opine on 

the maximum economic value that the Trustee could recover from Countrywide assuming that 

the Trustee obtained a judgment in its favor.  The analysis was conducted as of March 31, 2011.  

This expert, too, had no prior knowledge of the amount of the Settlement Payment before issuing 

his opinion.

80. In estimating the economic value available to satisfyany judgment, the valuation 

expert estimated the value of Countrywide’s assets in conformance with the fair market value 

standard.  Without taking into account litigation costs or other losses accruing to Countrywide 

between March 31, 2011 and the date of any future hypothetical judgment – losses that maywell 
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be substantial – the valuation expert opined that the Trustee’s maximum recoveryis significantly 

less than the Settlement Payment.  

81. Based on this analysis, the Trustee has concluded that Countrywide will be unable 

to payany future judgment that exceeds, equals or even approaches the Settlement Payment.  

Under these circumstances, the Trustee’s decision to accept a Settlement Payment of $8.5 billion 

on behalf of the Trusts now, rather than proceed with litigation that mayresult in a recoverable 

judgment, if any, billions of dollars lessthan that amount, was made in good faith and is not 

outside the bounds of reasonableness. 

4. The Trustee May Be Unlikely to Recover Any Future Judgment From 
Bank of America

82. Countrywide and Bank of America have taken the position that if Countrywide is 

unable to paythe full amount of anyjudgment against it, and the Trustee were to assert claims 

against Bank of America based on theories of successor liability, veil piercing or similar legal 

theories (collectively, “Successor LiabilityTheories”), Bank of America would prevail on those 

claims. 

83. In order to assess the strength of its Successor LiabilityTheories, the Trustee has, 

among other things, considered the arguments of Countrywide and Bank of America and well-

established case law addressing the Successor Liability Theories.  The Trustee also sought and 

obtained an independent expert opinion from a law professor who holds an endowed chair in law 

and business at a major law school, and who teaches and writes on corporate law, corporate 

finance, corporate governance, mergers and acquisitions, and the law and economics of complex 

transactions. 

84. In order to prevail on a traditional claim for successor liability, the Trustee would 

have to demonstrate, among other things, that Bank of America is a continuation of 
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Countrywide, that Countrywide has ceased operations and dissolved, andthat the sale was 

designed to disadvantage shareholders or creditors of Countrywide.  

85. There are several obstacles to this claim.  Among them are that (i) Countrywide 

remains in existence and has not ceased operations, and (ii) the doctrine of de factomerger, 

which could be used in an effort to impose successor liability, has been used sparingly under 

Delaware law, which may govern the Trustee’s claims.  

86. It would be equally difficult for the Trustee to prevail on anyveil-piercing claim.  

The Trustee would have to establish either (1) that Bank of America misused the corporate form 

to perpetrate a fraud on the Certificateholders, or (2) (i) that Bank of America dominated and 

controlled Countrywide such that Countrywide was an instrumentalityof Bank of America, and 

(ii) that Bank of America further misused that control to cause harm to the Trustee and the 

Certificateholders.  

87. The Trustee would likelyhave difficulty establishing a claim for veil-piercing 

based on fraud – even if it could meet the heightened pleading standards for that claim.  Indeed, 

the Trustee is aware of no case that has made any credible allegation of a fraudulent scheme by 

Bank of America.  The so-called “instrumentality” or “alter ego” theoryprobablywould fare no 

better.  The Trustee would have to prove that Bank of America totally dominated and controlled 

Countrywide at the time of the transactions at issue, a claim that is inconsistent with those 

entities’ observance of corporate formalities and separate accounting.  The Trustee then would 

have to prove that Bank of America misused its control to perpetrate a fraud or other similar 

injustice that actuallyharmed the Certificateholders, a difficult burden under anycircumstances. 

88. These conclusions are supported by the independent expert opinion that the 

Trustee obtained.  The expert was asked to consider legal theories under which the Trustee could 

Case 1:11-cv-05988-UA   Document 22-2    Filed 08/30/11   Page 160 of 212



29

potentiallyseek to recover moneyfrom Bank of America if Countrywide was unable to meet its 

obligations to paya moneyjudgment to the Trustee.  In particular, the expert was asked to focus 

on certain business combination transactions between Countrywide, on the one hand, and Bank 

of America, on the other, in 2008, and whether such transactions could provide a basis for the 

Trustee to recover from Bank of America under the Successor Liability Theories. 

89. It is the expert’s opinion that the Trustee would have difficulty prevailing on such 

legal theories, and that the legal positions of Countrywide and Bank of America are, at the very 

least, reasonable.

90. This is also reinforced byprecedent.  In a number of recent cases against 

Countrywide, plaintiffs have sought to hold Bank of America liable for Countrywide’s alleged 

misconduct on the basis that it is the parent of, and/or successor-in-interest to, certain 

Countrywide entities.  Although one court has allowed this issue to proceed past the motion to 

dismiss stage, the Trustee is aware of no case to date that has imposed liabilityon Bank of 

America under any of the Successor Liability Theories.  Most recently, a federal court in 

California, applying Delaware law, rejected all of the plaintiffs’ successor liabilityclaims against 

Bank of America and NB Holdings, a Bank of America subsidiary, in a putative class action 

asserting claims against Countrywide under Sections 11, 12 and 15 of the Securities Act of 1933.  

See Maine State Ret. Sys. v. Countrywide Fin. Corp., Case No. 2:10–CV–0302, 2011 WL 

1765509 (C.D. Ca. Apr. 20, 2011).

91. Given this holding, the existence of case law presenting significant obstacles to a 

partyseeking to assert successor liabilityclaims, to pierce the corporate veil or to applysimilar 

legal theories, and the independent expert legal opinion obtained bythe Trustee, in the Trustee’s 
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judgment, the legal positions of Countrywide and Bank of America are viable and need to be 

considered in weighing the reasonableness of the Settlement Payment.    

92. Accordingly, when combining (i) the likelihood that Countrywide would be 

unable to payany future judgment approaching the amount of the Settlement Payment, with (ii) 

the obstacles to the Trustee of holding Bank of America liable for the alleged breaches by 

Countrywide, it is the Trustee’s good faith judgment that entering into the Settlement is in the 

best interests of and advantageous to the Trusts, and certainly is within the bounds of 

reasonableness.  

B. The Servicing Procedures and Improvements Are Reasonable

93. The purpose of the Settlement Agreement’s servicing provisions is to outline 

servicing improvements that, when followed, would satisfyBAC HLS’s obligation under Section 

3.01 of the Governing Agreements to service and administer the Mortgage Loans in accordance 

with the terms of the Governing Agreements and customary and usual standards of practice of 

prudent mortgage loan servicers.

94. In considering the reasonableness of this component of the Settlement, the Trustee 

has taken into account, among other things, the respective positions of the Institutional Investors 

and Countrywide/Bank of America, the nature of the proposed servicing improvements, the 

means bywhich the Settlement Agreement ensures compliance with Industry Standards 

(including reporting and auditing requirements, and the payment of a servicing fee adjustment), 

and the independent opinion of mortgage servicing experts.  

95. These mortgage servicing experts have concluded that the servicing and loan 

administration provisions of the Settlement Agreement – the subservicing and sale of master 

servicing rights provisions, the benchmarks and related master servicing fee adjustments for 

loans not in subservicing, the loss mitigation procedures, and the document deficiency cure 
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