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Expert Reply Report of Tamar Frankel
I have been asked by the firm of Reilly Pozner LLP to examine and evaluate three reports
submitted by the applicants’ experts, namely those of Professor John H. Langbein
(hereinafter Professor Langbein), Mr. Robert I. Landau (hereinafter Mr. Landau) and
Professor Daniel R. Fischel (hereinafter Professor Fischel).
The following points summarize the opinions I discuss in more detail below:
•

The Trustee’s assumption of expansive powers necessarily gives rise to expanded
duties. See infra ¶ 1.

•

If Professor Langbein’s position holds and default trust law applies, the
commensurate duties apply. See infra ¶ 5.

•

Trustees do not have rights with respect to trust property. They have entrusted
powers and duties relating to trust property. See infra ¶ 9.

•

The Trustee does not have the power to declare whether an Event of Default has
occurred or forbear on an Event of Default. The Event of Default is a state of affairs
that exists regardless of the Trustee’s declaration or purported forbearance. See infra
¶ 10.

•

The Trustee may not circumvent the Governing Agreements’ amendment procedures
by extending the mandated 60-day cure period. See id.

•

The timing of the Trustee’s advisor reports raises serious questions about the
Trustee’s performance of its duty of care. See infra ¶ 12.

•

It is not the role of a Trustee to be objective, but rather an advocate for the
beneficiaries. Yet, here the Trustee acted as an objective judge at best, and at worst
took action adverse to the Covered Trusts. See infra ¶ 15.

•

The Trustee’s delegation of negotiations to the Insiders constituted a violation of its
fiduciary duties to the Outsiders. The Trustee failed in its duty to act as an advocate
for the Outsiders. See infra ¶¶ 23-24.

•

The Trustee’s failure to notify the Outsiders constitutes a violation of its duty of care.
Such a notice does not require canvassing all investors as Professor Langbein
suggests, and was part of the Trustee’s usual practice. See infra ¶¶ 20-22.

•

A trustee may not benefit from the entrusted property and power. These were given
to it for the sole purpose of performing its services for the benefit of its beneficiaries.
Yet this Trustee used its trust powers to benefit itself, including an indemnity and a
release. See infra ¶¶ 32-38.
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The reports submitted by Professor Langbein, Mr. Landau, and Professor Fischel are failed
attempts to justify the Trustee’s actions during the negotiation of the proposed settlement.
Professor Fischel opines that the Trustee acted reasonably, but he ignores ample evidence to
the contrary. Mr. Landau attempts to exculpate the Trustee by resorting to purported industry
practices, but he does so without any discussion of how industry practice comports or does
not comport with trust law. Professor Langbein relies on trust default law but focuses
primarily on expansive powers. He ignores (and in some instances contradicts) the Trustee’s
previous position that its actions are confined by the Governing Agreements. The Trustee
cannot cherry-pick. It cannot resort to default trust law to assume expansive powers not
enumerated in the Governing Agreements, while confining its duties to the Governing
Agreements.
Moreover, the Trustee’s experts have a fundamental misapprehension about the Trustee’s
status with respect to the claims at issue. The Trustee does not own the claims. Any
“ownership” accruing to the Trustee is merely legal ownership, but the beneficial interest
remains with the trust beneficiaries. The Trustee is not free to dispose of the beneficiaries’
claims in any way it sees fit.
Indeed, Professor Langbein concedes that the Trustee must act with reasonable care. 1 Where
a Trustee fails to act with reasonable care, the Court must interject. 2 Here, the Trustee failed
to act with reasonable care. As just one example – and as confirmed by the Trustee’s own
experts – the Trustee assumed a neutral role rather than an advocacy role during
negotiations. It follows that the Trustee failed to maximize recovery to the trusts, and its
failure to protect its beneficiaries’ assets with the same vigor the beneficiaries would protect
their own assets constitutes a lack of care.
Professor Langbein is wrong in his passing comment that “persons objecting to the Trustee’s
decision-making . . . bear the burden of showing why the Trustee’s decision was an abuse of
discretion.” 3 “The burden of proving that a discretionary power has been properly used is on
the person who is asserting rights resulting from the use of the power.” 4

Trustee’s Powers and Duties
1. Professor Langbein does not dispute that the Trustee lacked express authority under the
Governing Agreements to settle with BoA. He relies on sections 2.01 and 8.02 of the
PSAs as implying such power. As I stated in my initial report, powers can be implied
from express powers, but those powers depend on the circumstances and are subject to
court interpretation. Here, the Trustee assumed powers not enumerated in the Governing
Agreements. Regardless of whether the power to negotiate or settle can generally be
implied from express powers in the Governing Agreements, it is the Trustee’s assumption
of powers that subjects it to the duties that apply to the exercise of such powers. The
Trustee’s powers must be commensurate with its duties such that expansive powers
1

Expert Report of Professor Langbein, 7 (Mar. 14, 2013).
Id. at 12 (quoting In re Estate of Stillman, 107 Misc.2d 102, 110 (N.Y. Surr. Ct. 1980)).
3
Id. at 12.
4
Bogert’s Trusts and Trustees § 560 (citing In re Jaeck’s Will, 42 N.Y.S.2d 514 (Sur. Ct. 1943)).
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which require significant discretion (such as the power to negotiate and settle) necessarily
give rise to commensurate duties that require the Trustee to exercise that discretion with
great care.
2. I agree with the Principles of the Uniform Trust Law noted by Professor Langbein.
These principles demonstrate the status of any trustee. The trustee’s powers and
activities relate to the services that the trustee undertakes to perform. To enable the
trustee to perform these services, and for no other purpose, the trustee is entrusted with
the necessary property and power. Trustees are subject to different degrees of duties and
constraints depending on the nature and magnitude of the entrustment that they receive.
The services that trustees undertake to perform signal: (1) the necessary powers and
assets with which the trustees are entrusted in order to enable them to perform their
services; and (2) the duties that are attached to those powers. These duties ensure that
trustees will not use entrusted power and assets for any other purpose other than the one
related to their service and to ensure that the trustees perform their services with care.
3. Professor Langbein’s report is replete with generalities, which are improperly linked to
the Trustee’s powers. Words like “managing the estate,” resorting to the Uniform Trust
Law or implying powers that are unnecessary to perform the Trustee’s services are
inappropriate. Further, the powers of “administering trust” are related in Professor
Langbein’s dictionary to “powers . . . that a legally competent, unmarried individual has
with respect to individually owned property . . . .” 5 Therefore, some differences between
the Trustee discussed in this case and an unmarried individual should be noted when
dealing with the powers and duties of the Trustee.
4. Professor Langbein states that a trustee’s powers cover any power “necessary to perform
the trust” unless the trust documents prohibit or limit the power. 6 However, a trustee
does not “perform” a trust. A trustee performs services that involve trusting. It is
reliance by people on others to serve honestly and well. Therefore, a trustee does not
have power without attached duties of trustworthiness. The limited duties or complete
absence of duties, which the Trustee claims, cannot go hand-in-hand with expanded
powers which Professor Langbein claims for the Trustee. Powers given in trust are
accompanied by duties of loyalty and care of the recipient of the powers.
5. Professor Langbein states that “modern trust law” endows the Trustee with “all the
powers necessary to perform the trust” and relies on New York State “default” trust law. 7
Yet, the Trustee, through counsel, has repeatedly taken the position that the Trustee’s
conduct is governed by the Governing Agreements and therefore its duties are limited to
those set forth therein. 8 If Professor Langbein’s position holds and default trust law
applies, it applies in full and brings in its expansive duties. There are no powers in trust
law (applicable to other people’s money) without duties (with respect to other people’s
money). Significantly, the text Professor Langbein cites expressly recognizes that
5
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7
Id.
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See, e.g., Hrg. Tr. 11:3-14:5 (Sept. 21, 2011) (Ingber).
6
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how can I protect the interests of those who trusted in me and relied on me? Provisions
that did not make it to the final draft may indicate conflicts just as those that saw the light
of day before the Court.
36. The mistaken conclusions in these three opinions are based on an erroneous view of what
a fiduciary’s conflict of interest means and the rationale for the prohibition on conflicts of
interest. The mistake relates to the view of a trustee as the recipient of the rights and
property of other people for the joint interest: the Trustee is a partner of the beneficiaries
in the property and power which they bestow on it. Under this mistaken view, each
partner can tend to its own interests while, of course, performing its promises, like a good
honest person.
37. That, however, is a wrong and dangerous view of the prohibition on conflicts of interest
behavior by a trustee. A trustee may receive compensation for its services. A trustee may
not benefit from the entrusted property and power which are given to it for the sole
purpose of performing its services for the benefit of its beneficiaries. In this case the
Trustee attempted to use its purported or real power to relieve itself of potential
liabilities. This relief is valuable. The valuable relief was sought not by an exchange with
the beneficiaries of the trust but by the use of purported or legitimate trustee power. Yet
trust powers do not belong to the Trustee for its own benefit, and were never given to the
Trustee for that purpose. They were powers in trust for the benefit of the trusting owners.
Therefore, the Trustee was not allowed to exercise these powers for its own benefit-that
is, to release itself of liabilities.
38. Regardless of whether the Trustee was allowed to reach the Settlement or not, its use of
trust powers or attempt to use trust powers to benefit itself is a violation of its duties to
avoid conflicting interests. Bargaining on behalf of the Trust and extracting or attempting
to extract benefits for itself, is precisely what conflict of interest is about. There is no
difference between a trustee that gains protection from claims by negotiating a deal by
using its trust powers, and a trustee that receives cash for negotiating a deal by using trust
powers. Both are prohibited. Both taint the use of trust power with a wrong.

Standard of Review
39. Professor Fischel states that “[a]llegations of conflict are particularly important to address
because they affect how much deference should be accorded to the Trustee in its decision
to enter into the Settlement.” 51 He correctly connects the standard of review to the
question of whether the Trustee was conflicted. Courts should not defer to the decisions
of a conflicted trustee.
40. Professor Langbein states that in “circumstances in which a trustee acts in respect to a
matter over which the trustee has discretion, the court will apply an abuse-of-discretion
standard when reviewing the trustee’s exercise of that discretion.” 52 Otherwise “any
51
52

Professor Fischel ¶ 27.
Professor Langbein at 11.
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Appendix A
Documents Relied On
Dep Ex. No.

Deposition Exhibits

13
44

PSA CWALT 2005-35CB (BNYM_CW-00217617-857)
E-mail from Mr. Kravitt, Subject:

46

62

Forbearance Agreement (BNYM_CW-00271275-81)
Email from Kravitt
Subject: RE:
(BNYM_CW-00270959-60)
Forbearance Agreement (BNYM_CW-00270587-89)
Email from Kravitt
, Subject:
(BNYM_CW-00270970)
Email from Kravitt
Subject:
(BNYM_CW-00270712-15)

138

Email from Kravitt

118
146
210

Email from Ingber,
Subject:
letter
Email from Madden

235

(BNYM_CW-00254990-98)
Email from Matthew Ingber

50
52
53

Date
6/29/2011

Subject:

(BNYM_CW-00273353-57)

(BNYM_CW-00273353-57)

(BNYM_CW-00255381-84)
(BNYM_CW-00008784-88)
Subject:
, Subject:

Court Documents
Bank of New York Mellon’s Verified Petition and Exhibits A through F (DKT0001 DKT0007)
4/13/2012 The Institutional Investors' Response to Order to Show Cause Why the Court Should Not
Compel Discovery (DKT 250), April 13, 2012
Date
Deposition Transcripts
9/19-20/2012 Kravitt Deposition Transcripts, September 19-20, 2012.
10/2-3/2012 Lundberg Deposition Transcripts, October 2-3, 2012
11/27/2012 Buechele Deposition Transcript, November 27, 2012
12/3/2012 Bailey Deposition Transcript, December 3, 2012
Griffin Deposition Transcript, January 3, 2013
1/3/2013
1/18/2013 Bingham Deposition Transcript, January 18, 2013
Date
Hearing Transcripts
9/21/2011 Transcript of Hearing before Judge Pauley, September 21, 2011 (S.D.N.Y)
4/24/2012 Transcript of Hearing before Justice Kapnick, April 24, 2012
Transcript of hearing before Justice Kapnick, February 7, 2013
2/7/2013
Date
Advisors' Opinions
Capstone Valuation Services, LLC's Countrywide valuation analysis (BNYM_CW-002497706/6/2011
784)
Robert Daines's 6/07/2011 Opinion
6/7/2011
Brian Lin's 6/7/2011 Opinion
6/7/2011
6/28/2011 Brian Lin's 6/28/2011 Opinion
Expert Reports
3/14/2013 Langbein Report
3/14/2013 Landau Report
3/14/2013 Fischel Report
Additional Docs
(BNYM_CW00285677-678; BNYM_CW00285675-676;
BNYM_CW00285661-674)

