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Introduction and Scope of Engagement

| have prepared this report at the request of Intervenor American International
Group, Inc. (Al G) concerning (a) the methods and steps that were available to the Bank
of New York Mellon (the Trustee), as trustee or indenture trustee, to evaluate a proposed
settlement (the Settlement) of potential claims available to the mortgage-securitization
trusts (Trusts) for which it is Trustee, which claimsinvolve Countrywide Financial
Corporation (CFC), Countrywide Home Loans, Inc. (CHL) and other wholly owned
subsidiaries of CFC (Other Subs), aswell as Bank of America Corporation (BAC) and
various of its other wholly owned subsidiaries, particularly with respect to the position
taken by CFC that it would be unable to pay ajudgment equal to the amount included in
the Settlement and the position taken by BAC and CFC that BAC would prevail on any
successor liability claims the Trustee might bring against BAC, (b) the methods and steps
that the Trustee did take to evaluate the Settlement, and (c) the information that the
Trustee could have obtained before filing its petition in this action (the Petition) but did
not, and the relevance of that information to an evaluation of the Settlement.
. Summary of Opinions

Based on my (i) prior practice experience as an attorney, (ii) my research and
teaching of law at Harvard Law School, specializing in M&A of financial institutions,
including banks and bank holding companies, (iii) my consulting experience, and (iv) my
review and consideration of the documents listed in Exhibits B and C, it ismy opinion
that:

1. The Trustee has not presented evidence that it considered or took a number of steps
that it could have taken to adequately eval uate the Settlement, including obtaining
information about or pursuing:

a. Fraudulent conveyance claims or claims based on violations of the fiduciary
duties of relevant fiduciaries of the companiesinvolved in certain transactions
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(including the Red Oak Merger and the Asset-Stripping Transactions, as
defined in Exhibit C) among BAC, CFC and their subsidiaries,

b. Successor liability claims based on the provisions of the Pooling and
Servicing Agreements (PSAS), including Section 6.02 of the PSAs and 6.04 of
the PSAs, which provide that no resignation of the Master Servicer under the
Trusts, i.e., Countrywide Home Loans Servicing LP (CHLS), would be
effective unless a successor servicer assumed all of CHLS s liabilities under
the PSAs, aswell as the fact that CHL S has subsequently merged into afully
solvent subsidiary of BAC (Bank of America, N.A.),

c. How to arrive at estimates for quantified probability weightings to put on the
possible outcomes of the possible fraudulent conveyance, contract, or
successor liability claims that it might bring against BAC or CFC or their
subsidiaries (the Claims), or

d. The costs and benefits of commencing an action so as to obtain through the
discovery process information about the facts relevant to the Claims, or to
negotiate with BAC and CFC to obtain sworn statements from knowledgeable
participants in transactions relevant to those Claims, or otherwise to test and
verify the formal and informal representations made by the potential
defendants to the Claims, who had every incentive to omit relevant
information or deflect the Trustee' sinquiries and prevent the Trustee from
obtaining a materially true and complete understanding of the facts relevant to
the Claims.

2. Theevidence that the Trustee has presented as to the steps that it did take — such as
obtaining areport from Capstone, and reports from Professor Robert Daines and
Professor Barry Adler — shows that those reports were based on limited facts, were
constrained by strong limiting assumptions that were not tested by the Trustee, and
were |GGG (- prcvented the providers of the
reports from obtaining more than minimal information that was likely to have
affected the nature of their analyses, particularly in regards to successor liability and
the risks of || GGG Furthe, the choice of law analysis that the
Trustee obtained did not adequately consider the customs and laws that would govern
the likely choice of law that would apply to any successor liability claim that the
Trustee might bring, or the choices that the Trustee might have in deciding among
possible courts to bring such claims, or how those choices might affect the outcome
of such achoice of law analysis, or address choice of law in respect of any Claim
other than successor liability or veil-piercing claims.

3. Had the Trustee obtained a materially complete and accurate understanding of the
facts relevant to the Claims, it would have learned — as other plaintiffs have learned
through the customary discovery process in other proceedingsinvolving CFC, BAC
and their subsidiaries — that:



a. TheRed Oak Merger and the Asset Stripping Transactions are inconsistent
with M&A customs and practices for how a purchaser would customarily
effect the acquisition of a stand-alone entity;

b. The Asset-Stripping Transactions had equivalent economic effects on CFC,
CHL and the Other Subs and their business operations asif they had been de
juremerged into BAC and its subsidiaries: CFC and its subsidiaries ceased
operating a business while BAC (i) continued maintaining the ownership,
management, personnel, physical location and the bulk of the assets and
business operations through other BAC commonly controlled and owned
subsidiaries and (ii) assumed those liabilities necessary for the operation of
those businesses; and

c. The procedures by which the Asset-Stripping Transactions were approved
were inconsistent with corporate governance customs and practices for
economically similar transactions, and certainly inconsistent with “best
practices,” and were instead consistent with practices for transactions in which
the parties did not face a conflict of interest, which did not represent a“last
period” for CFC, CHL and the Other Subs, and which did not confront the
parties with significant ongoing solvency concerns.

Had the Trustee sought to do more than simply accept BAC’sword on crucial
facts, and had it not imposed such strong limits on the efforts of its advisors, the
Trustee would have discovered facts such as those reflected in Exhibit C, which
would tend to show that the successor liability elements of the Claims had a
materially greater chance of success than the Trustee appears to have believed,
and further would have discovered additional categories of Claims (fraudul ent
conveyance, fiduciary duty, and contract-based servicing Claims) that warranted
at least some eva uation.

The bases for these opinions are set out in Part V below.
Background and Credentials
A. Academic Experience

| am the John F. Cogan Professor of Law and Economics and Research Director

of the Program on the Legal Profession at the Harvard Law School (Harvard). At

Harvard, | teach, among other courses: the basic course on contracts; the basic course on

corporations, partnerships, limited liability companies and other business organizations;

and advanced courses on M&A, corporate control and governance, the regulation of

financia institutions, and securities law and regulation, including basic principles of



accounting, economics and finance as they relate to corporate, securities or financial
institutions law or the design and implementation of business transactions. | have aso
taught at Harvard Business School and the Harvard Kennedy School, including courses
on corporate governance and M&A. Beforejoining the Harvard faculty in 1997, | taught
M&A at New York University for five years, and at Boston University, where | taught
courses on M& A and the regulation of financial institutions, including national banks,
federal savings banks, and bank holding companies. A copy of my curriculumvitaeis
attached as Exhibit A.

B. Prior Work Experience

Before joining the Harvard faculty, | was a partner at the New Y ork law firm of
Wachtell, Lipton, Rosen & Katz. | worked at Wachtell Lipton from 1988 to 1997. | no
longer practice law, and am not licensed to practice law in Massachusetts. In my practice
at Wachtell Lipton, | represented bank holding companies and other large public
companies and other firmsinvolved in large financial transactions, including stock and
asset purchases, corporate mergers, business combinations, joint enterprises, public
offerings, private placements, recapitalizations and buyouts. | routinely advised parties
asto their rights and obligations under transaction agreements and rel evant banking,
securities and corporate laws and regulations, as well as the customs and practices of the
financial institution M&A bar with respect to such transactions. | was frequently
involved in the preparation of documents filed by public companies under the US
securities laws, and personally prepared numerous applications for regulatory approval of

bank and bank holding company M&A transactions.



C. Consulting and Litigation Experience

Since joining Harvard, | have provided or am providing paid or unpaid consulting
services to the Securities and Exchange Commission (SEC), the U.S. Department of
Justice (DOJ), the U.S. Department of the Treasury, the Office of the White House
Counsel, the New Y ork Stock Exchange, members, subcommittees and staff of the U.S.
Senate and House of Representatives, and organizations and individuals actively involved
in corporate and financial transactions, including private equity funds, mutual funds,
hedge funds, public and private companies, law firms, investment and commercia banks,
regulatory agencies, trade organizations, and entrepreneurs.

In my consulting, | have served as an independent representative developing plans
for and supervising the administration of Fair Funds established under the Sarbanes-
Oxley Act, which distributed more than $350 million to investors. | have also served as
an independent representative of individual and institutional clients of institutional
trustees and money managers. As part of that work, | have devel oped plans for assessing
potential litigation claims, the likelihood that they would result in successful recoveries,
and considered the costs and benefits of commencing such litigation. | have also retained
and supervised teams of attorneys charged with investigating facts relevant to potential
claims, and relied on such investigations to inform recommendations as to which of
several modifications to financial allocations would be best for dispersed investors. In
addition, as a consultant and while at Wachtell Lipton, | am or was a principal advisor in
more than 50 completed corporate transactions, including M&A transactions, each
involving more than $100 million, including transactionsinvolving AT&T; GE; IBM;

SaraLee; USAIr; and Valero Energy. | have consulted with or advised an array of



commercia and investment banks and other financial institutions, in M&A transactions
and financings, such as Goldman, Sachs & Co.; State Street; and Wells Fargo.

| have testified as an expert witness seven times at trial and more than twenty
times by deposition, for both plaintiffs and defendants, in disputes involving contracts
and contract law, corporate law, securities law, corporate governance and M&A, and
have never been disqualified as an expert in these fields.

D. Publications

| have studied and written extensively about the law and economics of corporate
transactions, such as M&A transactions, as well as the contracts and customs and
practices of business persons and lawyers relevant to such topics, as well as financial
regulation, contract law, and other legal topics. My articles have appeared or are
forthcoming in top journals, both peer-reviewed and non-peer-reviewed, including
Harvard Business Law Review, Yale Journal on Regulation, Sanford Law Review,
California Law Review, University of Pennsylvania Law Review, Texas Law Review,
Journal of Corporation Law, Business Lawyer, Yale Journal on Regulation, Journal of
Economic Perspectives, Journal of Legal Analysis, Journal of Accounting Research, and
Journal of Empirical Legal Sudies. A list of all of my publicationsin the last ten yearsis
included in Exhibit A.

V. Compensation

AIG will pay my customary hourly fee of $1,250 for time spent on this litigation.
| understand | may be asked to give further testimony or opinionsin this case. My
compensation is not dependent either on the opinions | express or the outcome of this

case.



V. Opinions

| was asked by AIG to consider the steps that the Trustee had available to it to
evauate the Settlement, the stepsthat it did take, and the kinds of information that it
could have obtained, whether through litigation or otherwise, that would be relevant to its
evauation of the Settlement. In particular, | was asked to focus on the steps available,
steps taken, and information obtainable that was relevant to the position taken by CFC in
its discussions with the Trustee, as described by the Trustee at paragraphs 79-81 of its
Verified Petition, that “it, standing alone, would be unable to pay ajudgment in the
amount of the Settlement Amount,” and the position taken by BAC and CFC, as
described by the Trustee at paragraphs 82-92 of the Verified Petition, that BAC “would
prevail” on any claims “based on theories of successor liability, veil piercing or similar
legal theories.” | have not conducted a complete study of the possible Claims, nor have |
reached any bottom-line conclusions as to the outcome of such Claims were they to be
brought. Nor have | conducted or had conducted for me any valuation of CFC’ s assets,
or achoice-of-law analysis. However, based on my prior practice experience as an
attorney, my research and teaching of law with afocus on M&A, my consulting
experience, and my consideration of the documents listed in Exhibit B, | have formed the
following opinions:

A. Steps Available but Not Taken

The Trustee had available to it a number of stepsthat it could have taken to
evaluate the Settlement, but has presented no evidence that | have seen that shows that it
took these steps, or even considered taking them. These stepsfall into six general
categories. (@) evauation of fraudulent conveyance, (b) evaluation of fiduciary duty

claims; (c) evaluation of successor liability claims based on the PSAs; (d) evaluation of



direct liability for servicing-related losses; (€) probability weightings; and (f) evaluation
of the costs and benefits of obtaining verified information relevant to the steps that it did
take, such as by negotiating with BAC and/or CFC or commencing litigation before
reaching a settlement, in order to obtain discovery.

1 Fraudulent conveyance claims

| have seen no evidence that the Trustee ever considered the possibility that CFC
or its subsidiaries may have had assets in the form of potential fraudulent conveyance
claims related to the merger of CFC into the Red Oak Merger Corporation on July 1,
2008 (the Red Oak Merger) or the subsequent series of transactions (the Asset-Stripping
Transactions, described more fully in Exhibit C) through which BAC caused CFC to sell
to BAC and its non-CFC subsidiaries substantially all of the operating assets of CFC and
its subsidiaries, aswell as transferring substantially of their employeesto BAC and its
non-CFC subsidiaries. If those transactions resulted in afraudulent conveyance, the
affected CFC entity could have had abasis to increase its assets by pursuing such aclaim.

Nothing in the “valuation analysis’ filed by Capstone Vauation Services, LLC
(Capstone Report) considers the possibility that CFC or its subsidiaries could have
increased their assets by bringing such aclaim. While the possibility that fraudulent
“underpayment” is discussed in the report of Professor Robert Daines (Daines Report) in
his analysis of veil-piercing doctrine in Delaware and New Y ork (at 18-22), the Daines
Report does not undertake an analysis of possible fraudulent conveyance claims
themselves. Because fraudulent conveyance claims can be premised on the ground of
constructive fraud, they do not need to include proof of intent (or meet hei ghtened
pleading standards required in cases in which actual fraud is alleged). While constructive

fraud claims would require proof that less than adequate consideration was paid in the



relevant transaction, there is no evidence in the record to suggest that the Trustee ever
obtained and verified information about the consideration paid to CFC and its
subsidiaries in the Asset-Stripping Transactions. The Capstone Report (at 5) expressly
assumes (and states that they did not verify) that CFC and its subsidiaries were solvent
and received reasonably equivalent value for any transfersin the Red Oak Merger and the
Asset-Stripping Transactions. In fact, as discussed more below, even the directors and
officers of CFC and its subsidiaries failed to obtain any sort of contemporaneous
adequacy opinion, fairness opinion, solvency opinion, or other proof that the A sset-
Stripping Transactions did not leave CFC and its subsidiaries insolvent and/or received
less than fair value for their operating assets in those transactions, whether from an
independent appraiser, investment bank or other party. Without investigating such
claims, the Trustee had no way to test the “position” taken by CFC that its assets were
less than the Settlement Amount or insufficient to satisfy ajudgment or larger settlement
amount.

2. Fiduciary duty claims

| have seen no evidence that the Trustee considered the possibility that CFC and
its subsidiaries may have more assets than reflected in the Capstone report based on their
having fiduciary duty claims against BAC or its subsidiaries. Asdiscussed in Exhibit C,
thereis evidence that CFC and its subsidiaries were or may have been insolvent at the
time of the Asset-Stripping Transactions. If they were insolvent, then the directors and
officers of CFC and their subsidiaries at the time of those transactions owed a duty not
just to the sole shareholder of CFC (i.e., BAC or one of its intermediate subsidiaries), but
also to their creditors, including the Trusts. Because the Asset-Stripping Transactions

involved BAC and its non-CFC subsidiaries purchasing stock and/or assets from CFC



and its subsidiaries, the interests of BAC and CFC were potentially divergent when it
came to setting a price in those transactions. The more BAC had to pay, the more CFC
stood to gain for itself (as a stand-alone entity) and for its creditors; the less BAC paid,
the less CFC stood to gain, as a stand-alone entity and for its creditors. Therefore, any
transaction between CFC and BAC’ s other subsidiaries, such as the Asset-Stripping
Transactions, would have been a conflict-of-interest transaction.

Thefiduciaries of CFC in approving such a transaction would ordinarily need to
prove the transactions were “entirely fair,” which would include not only afair price —
which could be more than the asset-by-asset value of the businesses being acquired, but
might also need to include estimates of alternative uses for the assets, among other things
— but also afair process, including adequate notice to the beneficiaries of the fiduciary
duties in question (which would include creditors, if CFC was insolvent), and, ordinarily,
some effort by those fiduciaries to obtain the best reasonably available deal for CFC
(which, again, might mean something more than an asset-by-asset valuation of CFC and
itssubsidiaries). None of thisis even addressed in the evidence | have reviewed in this
case. Without evaluating such claims, the Trustee had no basis for validly assessing
CFC’ s assets, or capacity to pay more than the Settlement Amount.

3. Successor liability claims based on the PSAs

| have seen no evidence that the Trustee obtained information or evaluated
successor liability claims based on the contract provisions of the PSAs. Specifically, the
PSAsimposed obligations on CHLS that CHLS allegedly failed to perform. Liabilities
arising from failure to perform those obligations were not subject to the defense that CFC
had insufficient assets, for two reasons. First, Section 6.04 of the PSAs, which provides

that no resignation of CHLS as Master Servicer under the Trusts would be effective
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unless a successor servicer assumed all of CHLS s liabilities under the PSAs. Second,
Section 6.02 of the PSAs required that any person into which CHLS may be merged
would be that person’s successor by operation of law, and CHLS has subsequently
merged into afully solvent subsidiary of BAC (Bank of America, N.A.), and is thus by
operation of law successor to CHLS. | have seen no evidence that the Trustee considered
these potential Claims or related facts in evaluating the Settlement, and Loretta
Lundberg—a Bank of New Y ork Mellon managing director and ||| GGG
I, /i ted tht [
|
I cciitionally, Professor
Daines testified that he |
4§
4, Direct liability for servicing-related |osses

Loretta Lundberg also testified that [ G

I 0 | have seen no evidence that the Trustee

evaluated the extent to which BAC and/or its subsidiaries may be liable for losses arising
from their own improper servicing-related activities after the Red Oak Merger (in which
BAC acquired CFC). Indeed, | understand that the institutional investor group
represented by Gibbs & Bruns asserted in court pleadings that BAC servicing was the
worst in the industry and identified how BAC’ s servicing caused harm to the Trusts. Any

such claims would not be subject to corporate separateness defenses.

! Lundberg Dep. 428-29.
2 Daines Dep. 194-95.
% Lundberg Dep. 332-33.
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5. Probability weightings

| have seen no evidence that the Trustee itself developed probability weightings
for the various possible Claims, even with respect to those Claims that it did consider, nor
that it asked third partiesto assist in doing so. In any rational decision analysis, it is
important to translate qualitative judgments about likely outcomes of uncertain events
into probability weightings, in order to adjust appropriately the related payoffs and
reduce the probability-weighted payoffs to an expected value. Thisisbasic to any
economic (indeed, any rational) analysis of any uncertain set of events. Neither the
Capstone report, nor the Daines Report, nor the Professor Barry Adler’s report (Adler
Report) on |GGG i ncl uded probability estimates associated with their
analyses of the claimsthey analyzed. Rather, they provided bottom-line estimates that
the claims they analyzed were “difficult to win” (Daines Report, at 38) and || | |GTGEGzc
I A d e Report, at 13). It is needless to point out that a Claim with
“only” (say) a’55% chance of winning still has a 45% chance of losing, and so might be
fairly characterized as “difficult to win” or “not ... easily available”. At the sametime, a
Claim with a 0.001% chance of winning could also be characterized as “difficult” or “not
... easily available.”

The Trustee could not, without more analysis, which is nowhere reflected in the
record that | have seen, trand ate these vague and qualitative conclusions into anything
useful for evaluating the Settlement. One might have thought that the Capstone Report
would be a place to look for such quantitative estimates, or ranges, but none there
appears. Instead, Capstone expressly disclaims having engaged in thistask: “Capstone
has not analyzed the probability of a positive outcome for the Trustee in litigating the

Claims or attempted to quantify the amount of any potential Judgment.” (Capstone
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Report at 5.) Nor did internal personnel at the Trustee testify that they engaged in such
andlysis, but instead stated | EEEEEG—_———
B |stcad, the Trustee seems to have tranglated “difficult to win” or “not ...
easily available” into zero, without reason or basis.

6. Obtaining verified information, through discovery or otherwise

| have seen no evidence to suggest that the Trustee did any analysis — quantitative
or qualitative — of the costs and benefits of commencing an action so as to obtain through
the discovery process information about the facts relevant to the Claims, as opposed to
litigating the case all the way to trial. The Verified Petition makes reference to the costs
of full-blown litigation, which of course would be significant for any multi-billion dollar
claim against awell-funded organization like BAC. But there is nothing in the Petition
to suggest that the Trustee attempted to estimate the costs of initiating litigation, and
pursuing discovery, and Robert Griffin —aBank of New Y ork Mellon managing director
— admitted that |
I e though those steps would likely generate some non-trivial costs, the
likely increase in the ability of the Trustee to make better estimates of the likely
outcomes of any fully litigated Claim would have been enormously benefited by
incurring those costs.

Even without commencing litigation, moreover, the Trustee had at |east some

ability to obtain information from CFC and BAC through whatever leverageit had in the

* See, e.g., Lundberg Dep. 143, 241-42, 332, 427, 452-54 and 469-74 || GGG

]
I G iin Dep. 232 I

I i ey Dep. 200
|

> Griffin Dep. 219-20.
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negotiations. Even a highly limited but specific request — focused, for example, on just
the terms of the Asset-Stripping Transactions, or the degree to which those transactions
might have resulted in a de facto merger of CFC into BAC —would have produced
significant improvements in the ability of the Trustee or its expert advisors to probability-
weight the likely outcomes of potential Claims, to negotiate with BAC and CFC to obtain
sworn statements from knowledgeabl e participants in transactions relevant to those
Claims, or otherwise to test and verify the formal and informal representations made by
the potential defendants to the Claims, who had every incentive (as the potentialy liable
party) to omit relevant information or deflect the Trustee’ sinquiries and prevent the
Trustee from obtaining a materially true and complete understanding of the facts relevant
to the Claims.

Finally, if BAC and CFC’s claims were in fact valid, then BAC and CFC, too,
would have had an interest in allowing the Trustee to do more genuine factual
investigation than the record suggests the Trustee did. The Trustee does not seem to have
considered requesting sworn statements from percipient fact witnesses, from either CFC
or BAC, asto thebasisfor BAC's and CFC'’s defenses. Had the Trustee obtained such
statements and/or specific representations as to e ements of the Asset-Stripping
Transactions that were relevant to the likelihood of success on the fraudulent conveyance,
fiduciary duty, contract, or direct and successor liability claims, the Trustee would have
been able to make an informed judgment about the positions that BAC and CFC were
taking in the Settlement discussions. Instead, the Trustee apparently decided to |||l
I =/ C only represented
in Section 13(b) of the Settlement Agreement that its representations were “not materially

false or materially inaccurate,” as opposed to “materialy true and complete” or the
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equivaent, which is commonly requested in settings where one party engages in limited
or no verification of facts that are nevertheless important to its decision. In addition, it
appears that the Trustee made no investigation into the accuracy of that representation
and warranty.

B. Steps Taken

The evidence that the Trustee has presented as to the steps that it did take — such
as obtaining a report from Capstone, and reports from Professor Robert Daines and
Professor Barry Adler — shows that those reports were based on limited facts, were
constrained by strong limiting assumptions [ G
I prevented the providers of the reports from
obtaining more than minimal information that was likely to have affected the nature of
their analyses, particularly as regards successor liability and the risks of ||| Gz
I -1 d did not reflect an adequate choice of law analysis.

1. Limited Facts and Limiting Assumptions

The Daines Report states clearly at the outset that it is based on “the available
factual record,” and that because “veil-piercing and successor liability are fact-intensive
legal theorieq[,] any ultimate judicial determination may turn on documents or testimony
that would be produced at trial that [Professor Daines had not] seen” when he produced
thereport. The Daines Report statesit is also based on “ certain assumptions’ (at 1), but
thereis no explicit discussion in the report that makes clear what those assumptions are,
in aggregate. Further, the report recites that Professor Daines had not “independently
verified the accuracy of any facts,” and implies that Professor Daines did not receive any
sworn testimony or do anything to build an understanding of the facts relevant to the case

other than review public documents and hold “discussions’ with BAC and legacy CFC
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personnel. Specifically, Daines relied exclusively on limited facts and/or assumptions
about the value paid in the Asset-Stripping Transactions, the relationship of that value to
the value of the assets and business transferred from CFC to BAC and its subsidiaries,
and the approval process for the transactions.

He did not independently verify these facts, nor consult BAC's books, records,
and other relevant documents, nor does his report state that he interviewed the various
directors and officers of CFC and its subsidiaries who approved the Asset-Stripping
Transactions, nor that he reviewed any testimony by them (some of which had been taken
at the time of the Daines Report). With respect to the question of “business purpose” for
the Asset-Stripping Transactions, the Daines Report notes only that “BAC may well have
had legitimate business purposes’ for them, but the Daines Report states that Professor
Daines did not do any investigation other than to have discussions with BAC
representatives on this crucial question. He verified no information about commingling
of assets as between BAC and its subsidiaries, on the one hand, and CFC and its
subsidiaries, on the other hand. There is no analysis or recitation of facts relating to the
merger of the successor to the CFC subsidiary that was party to the PSAs (BACHLYS) into
Bank of America, N.A. (BANA), or of Countrywide Bank, N.A. into BANA, or the
implications of those mergers for hisanalysis, or for any contract-based claim that BANA
thereby became liable for any part of the Claims by operation of law (or of BANA’s
assets or ability to pay any such liability).

Similar statements in the Capstone and Adler Reports show that they, too, are
based on limited facts. For example, the Capstone Report states that the report was
prepared by relying on specific, limited facts, “ discussions with certain senior members

of CFC management” but all “without independent verification.” Asnoted above,
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Capstone simply assumed two crucia facts relevant to any fraudulent conveyance,
fiduciary duty or successor liability analysis—that CFC and its subsidiaries were solvent
and received fair consideration for assets transferred to BAC and its non-CFC
subsidiaries in the Asset-Stripping Transactions. Similarly, Professor Adler’s report
|
.

Of courseg, it is customary for outside advisors and experts to rely on specified
facts and assumptions. But the person who retains such advisors or experts generally has
the responsibility for deciding which of those facts and assumptions should be verified,

and then carrying out the verification. Likewise, the person relying on outside advisors

and experts must take into account the fact that assumptions limit the reliability of the

analysesto that extent. Here, not only did the Trustee || GGG
e
I <t |eost as far as evident from the record | have reviewed, but then purported to
I \\hile no one would suggest that
all facts relevant to an evaluation of a Claim need to be verified to allow for areasonable
decision to settle aclaim, the number of verified facts on which the Verified Petition is
based is strikingly small, relative to their potential importance in evaluating the merits
and potential value of the Claims.

Further, the Trustee itself appears to have made other limiting assumptions, which

constrained the relevance and reliability of the analyses reflected in its advisors' reports.

First, the Trustee seems to have [
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[*2]

Thisisnot anormal assumption to makeif oneisin fact attempting to estimate, as afirst-
stage matter, whether one has a good claim or not. Rather, one typically analyzes the
best case, the worst case, and then arrives at rough estimate of the likely outcome. That

likely outcome will often not be the same as the bottom end of the range that covers

every possible outcome that is ||| GGz
Second, the Trustee' s counsel appears to have || GGG

" In effect, the Trustee's counsel

By constraining the information available to its advisors and the scope of their
inquiries, the Trustee could not then reasonably rely on the product of a flawed process of
which it was the architect.

A fina telling example of the Trustee's strong limiting assumptionsisthat its
Verified Petition summarizes the law of successor liability in a much more constraining
way than even does the Daines Report, which analyzes that law at length. (I should note
| do not agree with all of the analysisin the Daines Report, but that is not relevant here.)

Paragraph 84 states that “to prevail on atraditional claim for successor liability, the

° See BNYM_Cw-00273355 I

” Adler Dep. 102-05.
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Trustee would have to demonstrate ... [that BAC] is a continuation of [CFC], that CFC
had ceased operations and dissolved, and that the sale was designed to disadvantage
shareholders or creditors of [CFC]” (emphasis added). That summary is at variance from
several of the possible successor liability tests discussed in the Daines Report. For
example, the Daines Report notes (at 32) that there are four different bases for successor
liability under New Y ork law, only one of which isthat abuyer isa*continuation” of the
seller. A completely different test is the de facto merger doctrine, which as the Daines
Report summarizes (at 35), hasitself four subtests, none of which require that a plaintiff
demonstrate the transaction in question “was designed to disadvantage shareholders or
creditors.” Further, not all four subtests have been required to be satisfied for the de facto
doctrine to apply (see Daines Report at 35). Thus, the Trustee apparently assumed
(without evident basis) that the law was significantly less receptive to a successor liability
claim than did its own advisor.

2. Time Constraints

The evidence | have reviewed further undermines the credibility of the Trustee's
evaluation of the Settlement because it obtained third-party reports only a short time
before it filed its Verified Petition, despite having held discussions with BAC and CFC

for “seven months” (Verified Petition at 35). The Capstone Report is dated June 6, 2011,

the Daines Report is dated June 7, 2011; the Adler Report || G A
email from counse! for the |
]
& |
|

8 BNYM_CW-00273355.
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3. Choice of Law Analysis

| have seen no evidence that the Trustee ever obtained a detailed and adequate
choice-of-law analysis from a qualified expert who specializesin choice of law. Such an
analysisisimportant in assessing the likelihood that a successor liability claim could
successfully be brought against BAC. The reason such an analysisisimportant is
demonstrated by the Daines Report, which correctly notes that there are different tests for
successor liability in different jurisdictions.

While the Daines Report includes an appendix discussing choice of law, the
Daines Report does not provide a detailed and adequate choice-of-law analysisthat is
consistent with the bottom-line of the report, including (for example) the fact that the
Trustee (as plaintiff) would have had discretion as to where to bring a claim, including
claims based on the PSAs, which would be governed by the choice of law clausesin the
PSAs. Professor Daines even candidly stated at his deposition that he was ||| Gz
4
I  1hus, the record evidence that |

have reviewed suggests that the Trustee had no choice of law analysis or information for
other claims.

The Daines Report does note that the Trustee would have had a choice asto
where to bring an action, on whatever basis, and thus could have brought Claimsin New

Y ork courts. The Daines Report also provides a partial summary of the law governing

® Daines Dep. 271.
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choice of law in New York. However, the bottom-line conclusion of that portion of the
Daines Report (at page 41) is not easily reconciled with the Daines Report’s own analysis
(at 39-41). Asthe Daines Report correctly discusses, New Y ork cases often apply
“interest analysis’ rather than simply applying the law of the state of incorporation. By
the time the Petition was filed, one New Y ork court had already concluded that it would
apply New Y ork law to successor liability issuesin asimilar case against BAC and CFC.
Even acasua comparison of the choice of law anaysis with the briefsin other cases
pending where similar issues have been briefed by litigators who have focused
specifically on choice of law suggests that there is considerably more that might have
been analyzed for the Trustee’s benefit in assessing the likelihood that a New Y ork court
would apply New Y ork law to the varied claims that the Trustee might have brought.
Further, the policy reasons that lead many courts to apply the state of
incorporation’s law in some contexts — the so-called internal affairs doctrine — have no
evident rolein acase brought by creditors of the kind represented by the Trustee, as
opposed to disputes involving boards, officers and shareholders, at |east outside the
context of fiduciary duty claims. Delaware, for example, iswell-known and highly
regarded for its case law regarding alleged fiduciary duty breaches in cases brought by
shareholders. Delawareis not, however, acommon choice of law or forum for resolving
non-shareholder contract disputes involving private companies, such as would have been
brought by the Trustee against CFC and/or BAC. Finaly, the Daines Report notes that
the PSAs were governed expressly by New York law. Despite al of this, the Daines
Report concludes (with little explanation other than the value of a“bright line rule”) that
the interna affairs doctrine would be applied by New Y ork courtsin deciding the choice

of law in aNew Y ork proceeding, even though there is no such bright-line rule reflected
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in the New Y ork choice of law cases. Even there, the conclusion in the choice-of-law
appendix to the Daines Report (at 41, “1 do not expect” that New Y ork courts would
apply Delaware law) is stated rather differently than the conclusion to the report itself (at
38, “New York law may not ... apply”).

In combination, these factors should have at |east alerted the Trustee to the need
for amore careful analysis from a person who spends their time analyzing choice of law
cases generally, and not just those involving corporate law disputes. The Trustee should
also have considered the choice of law analysis more carefully, by getting some more
detailed sense of how often and when cases involving creditors led courts to use interest
analysis rather than the internal affairs doctrine. Finaly, the Trustee should also have, as
discussed above, considered putting some probability estimate on the outcome of such a
choice of law analysis. A 50% or even 30% weighting of New Y ork as the outcome of
the choice of law analysis would have resulted in a significantly different bottom-line to
the successor liability analysis overal, particularly once the facts that were available to
the Trustee to obtain — discussed next — are considered.

C. I nfor mation Obtainable but not Obtained

Had the Trustee obtained a materially complete and accurate understanding of the
facts relevant to the Claims, it would have learned a variety of things relevant to the
Claims, as other plaintiffs have learned through the customary discovery processin other
proceedings in which CFC has taken the position that it lacks assets to pay itsliabilities
(i.e, that it isor may be insolvent) and/or in which BAC has taken the position that
neither it nor its non-CFC subsidiaries are successors to, or are otherwise liable for, the
liabilities of CFC and its subsidiaries. Such information includes evidence falling into at

least three categories of evidence showing that: (a) the Red Oak Merger and the Asset-
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Stripping Transactions were inconsistent with M&A customs; (b) the Asset-Stripping
Transactions had economic effects equivalent to those of a de jure merger of CFC into
BAC; and (c) those transactions were approved in non-customary means for transactions
involving a potential conflict of interest for the relevant fiduciaries and companies that
were or may well have been insolvent. Each of these sets of information is discussed at
length in the public version of areport | prepared for a separate litigation involving BAC
and CFC, attached as Exhibit C.

Exhibit C shows, among other things, that the Asset-Stripping Transactions are
not consistent with efforts to continue the operation of two separate businesses. What
BAC accomplished through the Asset-Stripping Transactions—the integration of all of
CFC’slines of businessinto BAC’ s lines of business—could have been accomplished
thru ade jure merger. However, in that scenario, BAC and its non-CFC subsidiaries
would have formally assumed all of CFC'sand CHL’slegal liabilities. The Asset-
Stripping Transactions, on the other hand, are consistent with an effort to achieve the
same integration of operations and business that would typically be accomplished
through a de jure merger while also attempting to leave contingent liabilities behind in
shell entities—in this case, CFC and its subsidiaries.

CFC and its subsidiaries had the same owners asif de jure merged into BAC
rather than engaging in the Asset-Stripping Transactions, and BAC transferred to its non-
CFC subsidiaries substantially all of the operating assets, employees, physical plant,
goodwill, customer lists, and funding capacity, leaving CFC and its subsidiaries without
business operations, solely devoted to disputing and/or paying contingent liability claims.
BAC continues to operate the businesses that it transferred through the Asset-Stripping

Transactions, and the revenues associated with those operations inure to the benefit of
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BAC, not CFC or CHL. Before and after the November Transactions, the directors and
officers of each of CFC, CHL and the Other Subs reported to and were directed by
management of BAC. BAC has chosen to inject sufficient capital into CFC to allow it
and its subsidiaries and then caused them to pay some, but not all, of their liabilities.

These facts are all relevant to any fair evaluation of the successor liability
components of the Claims. Further facts analyzed in Exhibit C show the conflict-of-
interest nature of the Asset-Stripping Transactions, and many facts relevant to fiduciary
duty Claims arising out of those transactions, including the fact that the Asset-Stripping
Transactions were approved with a cursory process that did not adhere to customs and
practices for such transactions. Exhibit C aso reflects evidence tending to show that
CFC was or may have been insolvent at the time of the Asset-Stripping Transactions,
raising the possibility that the Asset-Stripping Transactions were or included fraudulent
conveyances. The Trustee does not appear to have reviewed any of these factsin detall,
and while the Daines Report and the Capstone Report do contain a general description of
some of these facts, considerably more detail even as to those would have been available
had the Trustee attempted to verify information supplied by BAC that was relevant to the
Claims.
VI.  Conclusion

In conclusion, it is my opinion, based on my experience, research, consulting, and
teaching, that the Trustee had available to it many steps that would have enabled it to
engage in an adequate evauation of the Claims, many of which it did not take at all, and
some of which it did take but in such a constrained and limited fashion as to undermine
significantly their value for arriving at an objective understanding of the potential value

of the Claims, and thus for an objective evaluation of the Settlement. Had the Trustee
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sought to do more than simply accept BAC’ sword on crucial facts, and had it not
imposed such strong limits on the efforts of its advisors, the Trustee would have
discovered facts such as those reflected in Exhibit C, which would tend to show that the
successor liability elements of the Claims had a materially greater chance of success than
the Trustee appears to have believed, and further would have discovered that additional
categories of Claims (fraudulent conveyance, fiduciary duty, and contract-based servicing

Claims) that warranted at |east some evaluation.

Dated: February 28, 2013
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