
SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

In the matter of the application of  

THE BANK OF NEW YORK MELLON, (as Trustee under various Pooling 
and Servicing Agreements and Indenture Trustee under various Indentures), 
BlackRock Financial Management Inc. (intervenor), Kore Advisors, L.P. 
(intervenor), Maiden Lane, LLC (intervenor), Metropolitan Life Insurance 
Company (intervenor), Trust Company of the West and affiliated companies 
controlled by The TCW Group, Inc. (intervenor), Neuberger Berman Europe 
Limited (intervenor), Pacific Investment Management Company LLC 
(intervenor), Goldman Sachs Asset Management, L.P. (intervenor), Teachers 
Insurance and Annuity Association of America (intervenor), Invesco 
Advisors, Inc. (intervenor), Thrivent Financial for Lutherans (intervenor), 
Landesbank Baden-Wuerttemberg (intervenor), LBBW Asset Management 
(Ireland) plc, Dublin (intervenor), ING Bank fsb (intervenor), ING Capital 
LLC (intervenor), ING Investment Management LLC (intervenor), 
Nationwide Mutual Insurance Company and its affiliated companies 
(intervenor), AEGON USA Investment Management LLC, authorized 
signatory for Transamerica Life Insurance Company, AEGON Financial 
Assurance Ireland Limited, Transamerica Life International (Bermuda) Ltd., 
Monumental Life Insurance Company, Transamerica Advisors Life Insurance 
Company, AEGON Global Institutional Markets, plc, LIICA Re II, Inc., Pine 
Falls Re, Inc., Transamerica Financial Life Insurance Company, Stonebridge 
Life Insurance Company, and Western Reserve Life Assurance Co. of Ohio 
(intervenor), Federal Home Loan Bank of Atlanta (intervenor), Bayerische 
Landesbank (intervenor), Prudential Investment Management, Inc. 
(intervenor), and Western Asset Management Company (intervenor), 

Petitioners, 

for an order, pursuant to C.P.L.R. § 7701, seeking judicial instructions and 
approval of a proposed settlement.

Index No. 651786-2011 

Kapnick, J. 

AFFIRMATION OF ELAINE P. GOLIN, ESQ. IN SUPPORT OF MEMORANDUM  
OF NON-PARTIES BANK OF AMERICA AND COUNTRYWIDE IN OPPOSITION

TO OBJECTORS’ MOTION TO COMPEL PRODUCTION OF LOAN FILES

Elaine P. Golin, an attorney duly admitted to practice before the courts of the State of 

New York, affirms, under penalty of perjury and CPLR § 2106 as follows: 

1. I am a member of the firm of Wachtell, Lipton, Rosen & Katz, attorneys for non-

party Bank of America Corporation (“Bank of America”) in this proceeding.  I submit this 
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Affirmation in connection with the Memorandum of Non-Parties Bank of America and 

Countrywide in Opposition to Objectors’ Motion to Compel Production of Loan Files. 

A. The Loan File Request 

2. On November 18, 2011, while this action was in federal court, the attorneys for 

several of the objectors in this proceeding (the “Propounding Objectors”)1 served on Bank of 

America a subpoena (the “Subpoena”), a true and correct copy of which is attached hereto as 

Exhibit 1.  The Subpoena requested, inter alia:   

A random sample of 500 loan files for performing loans and 500 loan files for 
non-performing loans in each of the Covered Trusts. For purposes of this request, 
the term “loan files” means (i) the complete loan originator, servicer, and master 
servicer file, including but not limited to origination credit reports, underwriting 
work sheets, underwriting exceptions granted, appraisal or valuation results, title 
commitment and policy, AUS findings, loan approval, loan application (Form 
1008 and all supporting documents), mortgage note, mortgage or deed of trust, 
mortgage insurance certificate, HUD1, etc.; (ii) applicable underwriting 
guidelines; (iii) closing loan tapes and mortgage loan schedules; (iv) evidence of 
all conveyances and assignments; (v) all loan servicing records, including without 
limitation, call notes, foreclosure files and communications, loss mitigation files; 
(vi) all mortgage insurance rescission-related documents; (vii) all records 
concerning repurchase analysis, demands, investigations, communications; and 
(viii) servicing guidelines and procedures. For the purposes of this request, a 
“performing loan” is a mortgage loan where the borrower is less than 60 days 
delinquent in his or her payments, or not delinquent at all; a “non-performing 
loan” is a mortgage loan where the borrower is at least 60 days delinquent in his 
or her payments. 

(the “Loan File Request”).  Ex. 1 at Request No. 8.  This request calls for information relating to 

530,000 loans, or approximately one third of the approximately 1.6 million loans held by the 

covered trusts. 

3. On that same day, the Propounding Objectors served on Bank of New York 

Mellon (“the Trustee”) a set of document requests (the “Document Demand”), a true and correct 

1  The Subpoena stated that it was being served on behalf of the “AIG entities,” the Federal Home Loan Bank 
of San Francisco, the Federal Home Loan Bank of Seattle, RMBS Acquisition Co. LLC, the Walnut Place entities, 
and the “Public Pension Fund Committee.” 
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copy of which is attached hereto as Exhibit 2.  The Document Demand included an identical 

Loan File Request.  Ex. 2 at Request No. 26. 

4. On November 21, 2011, before Bank of America’s responses to the Subpoena 

were due, I spoke to Michael Rollin of Reilly Pozner LLP, counsel for the AIG entities, on 

behalf of the Propounding Objectors, concerning the response date to the Subpoena.  During that 

conversation, Mr. Rollin told me that the Trustee’s counsel had taken the position that loan files 

were in the possession of the Master Servicer (a Bank of America affiliate) and not in the 

possession of the Trustee.  Mr. Rollin asked me if Bank of America would likewise contend that 

it did not have control over the loan files.  In a phone call on November 23, 2011, I told Mr. 

Rollin that Bank of America reserved all objections to the Loan File Request, but would not 

contend that the loan files for the covered trusts were not within its custody and control. 

5. On December 9, 2011, again before Bank of America’s responses to the Subpoena 

were due, I participated in a phone conference with Mr. Rollin, Dan Reilly and other of their

colleagues from Reilly Pozner, as well as with Matthew Ingber of Mayer Brown on behalf of the 

Trustee, and Kathy Patrick of Gibbs & Bruns, on behalf of the Institutional Investors. The Reilly 

Pozner attorneys discussed other discovery issues with Mr. Ingber and Ms. Patrick.  As to loan 

files, Mr. Rollin informed me that the Propounding Objectors were not really seeking 530,000 

loan files, despite the request in the Subpoena, but instead were planning to ask Bank of America 

for a data tape containing approximately 20 fields of data for all loans in the covered trusts, 

which they would then use to construct a revised loan file request.   

6. I told Mr. Rollin and the other lawyers on the call that I viewed this conversation 

as premature, and that Bank of America’s position with respect to loan-file discovery would be 

set forth in the responses and objections to the Subpoena, to be served December 16, 2011.  I 
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also stated Bank of America would need to understand the Propounding Objectors’ theory of 

relevance with respect to loan files, and that, as to the new request for a data tape (which 

appeared to be presented as a prelude to a modified loan-file request), we would need to 

understand what was being sought and how that information would be used. 

7. On December 12, 2011, Mr. Rollin emailed me, stating that in order for the 

Propounding Objectors to “modify the request for [530,000] loan files to a more manageable, 

cost-effective sample size,” they would first require “access to sufficient information about the 

loans deposited into the covered trusts from which to select an appropriate sample” based upon 

information contained in Bank of America’s reporting systems.  Rather than provide Bank of 

America with a list of data fields the Propounding Objectors were seeking, Mr. Rollin suggested 

that he “have a call” with Bank of America personnel knowledgeable about the reporting systems 

for the covered trusts.  A true and correct copy of the December 12, 2011 email is attached 

hereto as Exhibit 3.

8. On December 14, 2011, I responded to Mr. Rollin by e-mail, a true and correct 

copy of which is attached hereto as Exhibit 4.  I informed Mr. Rollin that the December 12th 

request was “extremely vague and inappropriate” and that:

the person ‘in a best position to describe’ servicer reporting systems at [Bank of 
America] is undoubtedly a business person.  Even if your request were concrete 
enough to allow me to identify who that person is (which it is not), it would not be 
appropriate at this juncture for you to have an informal discussion with them 
about what information [Bank of America’s] systems can produce.   

I also noted that the Propounding Objectors’ expressed (though entirely vague) request for a data 

tape concerning the loans in the covered trusts represented “a large and new additional request.”

My e-mail requested that “when you [the Propounding Objectors] have formulated a sufficiently 

concrete request for data, you serve a new subpoena containing that request.”  I did not hear 
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anything further from the Propounding Objectors with respect to the Loan File Request for over 

six weeks. 

9. Also on December 14, 2011, the Trustee’s counsel, Mr. Ingber of Mayer Brown, 

emailed counsel for the Propounding Objectors, reiterating that loan files should be sought from 

Bank of America and not from the Trustee.  A true and correct copy of the Trustee’s December 

14, 2011 email is attached hereto as Exhibit 5. 

10. On December 16, 2011, Bank of America served its Responses and Objections to 

the Subpoena, a true and correct copy of which is attached hereto as Exhibit 6.  Bank of America 

objected to the Loan File Request “because it seeks documents that are neither relevant to the 

Trustee’s decision to enter into the Settlement nor reasonably calculated to lead to the discovery 

of admissible evidence.”  Ex. 6 at 15.  Bank of America and Countrywide further objected to the 

request “as overbroad, unduly burdensome and unfeasible because, inter alia, it purports to seek 

the production of files that could comprise more than 200 million pages of documentary 

material.”  Id.

11. In late January, 2012, Owen Cyrulnik of Grais & Ellsworth, counsel to the Walnut 

Place entities, now representing the Propounding Objectors, requested a meet-and-confer.  On 

January 31, 2012, I, along with Ted Mirvis and Carrie Reilly, also of Wachtell Lipton, met and 

conferred  with Mr. Cyrulnik and his colleague, Leanne Wilson at our offices.  I believe that Mr. 

Rollin may have listened in by phone but he did not speak.  With regard to the Loan File 

Request, we stated that we viewed the request for 530,000 as preposterously burdensome.  We 

noted that Mr. Rollin had indicated that the request would be narrowed, but that we had not 

heard from him since December 12, 2011.  
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12. In response, Ms. Wilson stated that the Propounding Objectors wanted Bank of 

America to “begin” responding to the Loan File Request by producing loan files for 400-500 

loans from each of the three trusts in which the Walnut Place entities (Grais & Ellsworth’s 

clients) allege holdings.  Mr. Cyrulnik clarified that this was not the entirety of the Propounding 

Objectors’ loan file proposal, but rather “step one” in loan-file production.  Mr. Cyrulnik stated 

that the Propounding Objectors intended to request additional loan files as well. 

13. I responded that the Propounding Objectors should provide Bank of America with 

a complete written proposal on loan-file production, so that we could consider it and discuss it 

with our client.  I told Mr. Cyrulnik and Ms. Wilson that we could not respond to their piecemeal 

request without knowing the scope of loan file production that the Propounding Objectors 

sought.  Mr. Cyrulnik indicated that the Propounding Objectors would develop a complete 

proposal.  We heard nothing further from the Objectors for over three months. 

14. On May 1, 2012, at the request of Mr. Ingber, I participated in part of a meet-and-

confer with Mr. Cyrulnik, Mr. Rollin, John Moon of Miller & Wrubel for the Triaxx entities, 

David Ko of Keller Rohrback for the Federal Home Loan Banks of Boston, Chicago, and 

Indianapolis, other Objectors’ counsel, Mr. Ingber, and Ms. Patrick.  I asked the Objectors’ 

counsel whether the Objectors had a proposal for loan file production.  Mr. Cyrulnik said that 

they did not.  I reminded Objectors’ counsel that the Court had set a hearing to address 

Objectors’ motion to compel a “sampling” of loan files for May 8, 2012, and asked when the 

Objectors would be giving us a proposal outlining what Objectors meant by a “sampling.”  In 

response to my question and similar questions from Mr. Ingber, Mr. Cyrulnik repeatedly refused 

to give a date by which the Objectors would provide Bank of America and the Trustee with a 

proposal for loan file production. 
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15. As of the date of this affirmation, some three months after our January 31 meet-

and-confer, we have still not received any proposal from the Objectors with respect to the Loan 

File Request.  Contrary to the suggestions in the Objectors’ Memorandum of Law in support of 

their motion to compel that they have “significantly narrowed” the Loan File Request (p. 15, 

n.10), the only concrete request for loan files that Bank of America has ever received is the 

request for 530,000 loan files contained in the Subpoena – a request that all concerned agree is 

unworkable.

B. Other Documents 

16. A true and correct copy of the expert report of Brian Lin, as available on the 

Trustee’s public website at www.cwrmbssettlement.com, is attached hereto as Exhibit 7. 

17. True and correct copies of two presentations by Bank of America and 

Countrywide, dated January 27, 2011, as produced by the Trustee in this proceeding at bates 

numbers BNYM_CW-00000271-77 and BNYM_CW-00000370-76, are attached hereto as 

Exhibits 8 and 9, respectively. 

18. True and correct copies of two presentations by Bank of America and 

Countrywide, dated February 10, 2011, as produced by the Trustee in this proceeding at bates 

numbers BNYM_CW-00000209-22 and BNYM_CW-00000377-84, are attached hereto as 

Exhibits 10 and 11, respectively. 

19. A true and correct copy of a presentation by Bank of America and Countrywide, 

dated April 11, 2011, as produced by the Trustee in this proceeding with bates numbers 

BNYM_CW-00000165-170, is attached hereto as Exhibit 12. 

20. True and correct copies of additional documents provided to the Trustee, as 

produced by the Trustee in this proceeding at bates numbers BNYM_CW-00000206-07, 

BNYM_CW-00000208, BNYM_CW-00000065-86, BNYM_CW-00000087-108, BNYM_CW-
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00033324-45, BNYM_CW-00033346-67, and BNYM_CW-00000278-369, are attached hereto 

as Exhibits 13-19, respectively. 

21. The Trustee made each of Exhibits 8-19 available on November 1, 2011 to any 

party in this proceeding who entered into a confidentiality agreement. 

22. A true and correct copy of the expert report of Barry Adler, as available on the 

Trustee’s public website at www.cwrmbssettlement.com, is attached hereto as Exhibit 20. 

C. Transcript and Unreported Cases 

23. A true and correct copy of ASR Levensversekering NV v. Swiss Re Fin. Prods. 

Corp., Index No. 650557/2009, Slip Op. (Sup. Ct. N.Y. Cnty. Oct. 11, 2011) is attached hereto as 

Exhibit 21. 

24. A true and correct copy of In re IBJ Schroder Bank & Trust Co.,

Index No. 101530/1998, Slip Op. (Sup. Ct. N.Y. Cnty. Aug. 16, 2000) is attached hereto as 

Exhibit 22.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

In the matter of the application of

THE BANK OF NEW YORK MELLON (as 
Trustee under various Pooling and Servicing
Agreements and Indenture Trustee under
various Indentures), et al, 

Petitioners,
-against-

WALNUT PLACE LLC, et al., 
Intervenor-Respondents.

Case No. 11-cv-5988 (WHP)

INTERVENOR-RESPONDENTS’
FIRST REQUESTS FOR PRODUCTION TO 

THE BANK OF NEW YORK MELLON

Intervenor-Respondents, by their undersigned counsel, hereby request that The Bank of 

New York Mellon respond to the following requests for production within 30 days of service.

DEFINITIONS

1. The definitions and rules of construction provided in Local Civil Rule 26.3 are 

incorporated by reference.

2. “Bank of America” means Bank of America Corporation and BAC Home Loans 

Servicing, LP and their successors and assigns, including their officers, employees, agents, and 

any person or entity acting on their behalf.

3. “BNY Mellon” means The Bank of New York Mellon, and its successors and 

assigns, including its officers, employees, agents, and any person or entity acting on its behalf.

4. “Countrywide” means Countrywide Financial Corporation and Countrywide 

Home Loans, Inc. and its successors and assigns, including their officers, employees, agents, and 

any person or entity acting on its behalf.

5. “Covered Trusts” means the 530 residential mortgage-backed securitization trusts 

listed on Exhibit A to the Settlement Agreement.
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6. “Institutional Investors” means the entities listed under Roman numeral “(ii)” in 

the first paragraph of the Institutional Investor Agreement (defined herein).

7. “Institutional Investor Agreement” means the Institutional Investor Agreement 

between BNY Mellon, Bank of America, Countrywide, and the Institutional Investors, executed 

on June 28, 2011.

8. “Master Servicer” means the same as “master servicer,” as defined in the third 

Whereas clause in the Settlement Agreement (defined herein).

9. “Proposed Final Order and Judgment” means the Proposed Final Order and 

Judgment attached as Exhibit F to BNY Mellon’s Verified Petition filed in the Supreme Court of 

the State of New York on June 29, 2011.

10. “Proposed Settlement” means all terms, provisions, and proposals suggested or 

considered in the negotiations, discussions, communications, and deliberations that culminated in 

the Settlement Agreement (defined herein), the Institutional Investor Agreement (defined herein), 

and the Proposed Final Order and Judgment (defined herein), whether or not incorporated into 

the Settlement Agreement, the Institutional Investor Agreement, or the Proposed Final Order and 

Judgment.

11. “Settlement Agreement” means the Settlement Agreement between BNY Mellon, 

Bank of America, and Countrywide, executed on June 28, 2011, and all exhibits to the Settlement 

Agreement.

12. “Trustee” means BNY Mellon.

13. “You” means BNY Mellon.

INSTRUCTIONS

1. In responding to these requests for production, set forth the language of each 

request immediately prior to Your response to that request and identify by Bates number 

documents responsive to each request.

2. Documents shall be produced as they are kept in the usual course of business or 
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the documents shall be organized and labeled to correspond to the categories in these requests.  

In the case of documents that were already produced pursuant to federal, state, local government, 

or administrative requests, investigations, or subpoenas, those documents should be produced in 

the same manner as they were previously produced by You.

3. Documents shall be produced in such fashion as to identify the department, branch 

or office in whose possession it was located and, where applicable, the natural person in whose 

possession it was found and the business address of each document’s custodian(s).

4. You are required to produce the original of each document requested together with 

all non-identical copies and drafts of each document.  If the original of any document cannot be 

located and/or produced, provide a copy in lieu thereof, which shall be legible and bound or 

stapled in the same manner as the original, and produce all other non-identical copies that differ 

from the original and from the other copies produced for any reason, including without 

limitation, the making of notes thereon.

5. Documents attached to each other in their original form should not be separated 

when produced.  Any attachments to email messages should be produced with, and linked to, the 

attaching email.

6. If You are unable to respond fully to any document request, respond to the extent 

possible, and specify the reasons for Your inability to respond in full and describe to the best of 

Your knowledge, information and belief, and with as much particularity as possible, those 

portions of the document that are not being produced.

7. When an objection is made to any request, the objection shall state with specificity 

all corresponding grounds.

8. If any document is withheld, in whole or in part, for any reason, including, but not 

limited to, any claim of privilege, whether work-product or attorney-client, common interest, 

confidentiality, or trade secret, You shall provide a privilege log setting forth separately with 

respect to each document: (a) the nature of the privilege or the ground of confidentiality claimed; 

(b) the type of document; (c) the authors of the document, including title and affiliation; (d) the 
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addressees of the document, including title and affiliation; (e) all persons who received copies of 

the document, including titles and affiliations; (f) the date of the document; (g) the subject matter 

of the document; and (h) the Bates and/or control number(s) assigned to the document. 

9. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 

document, You must clearly indicate the portions as to which the privilege is claimed in 

accordance with the procedure outlined above.

10. All documents shall be Bates stamped and include the following metadata (to the 

extent applicable):

a. Document Date:

b. Document Created Date:

c. Document Modified Dates:

d. Time Sent:

e. To:

f. From:

g. Cc:

h. Bcc:

i. Subject

j. Filename

k. Doctype

l. Beg Bates

m. End Bates

11. All spreadsheets, including, without limitation, documents produced using 

Microsoft Excel, shall be produced in native format.

12. Documents not otherwise responsive to these requests shall be produced if such 
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documents mention, discuss, refer to, or explain the documents that are called for by these 

requests, or if such documents are attached to documents called for by the requests and constitute 

routing slips, transmittal memoranda or letters, comments, evaluations or similar materials.

REQUESTS FOR PRODUCTION

You are requested to produce the following:

1. All documents BNY Mellon considered when evaluating the Proposed Settlement 

and deciding to sign the Settlement Agreement. For clarification, this request is broader than 

documents BNY Mellon relied upon.

2. All requests for information made by BNY Mellon or its experts in connection 

with the Proposed Settlement, and all responses to such requests.

3. All documents describing or discussing the Proposed Settlement or the Settlement 

Agreement including but not limited to all drafts of the Settlement Agreement, including drafts of 

text of any provisions considered by the Trustee, the Institutional Investors, or Bank of America, 

whether adopted or omitted in the final version Settlement Agreement.

4. All documents concerning the decision by BNY Mellon to seek approval of the 

Proposed Settlement and Settlement Agreement through a proceeding under Article 77 of the 

New York Civil Practice Law and Rules, including, without limitation, all documents concerning 

the Proposed Final Order and Judgment.

5. All documents concerning the Proposed Settlement or the Settlement Agreement 

or the claims to be resolved by the Proposed Settlement that were provided to You by the 

Institutional Investors, Bank of America, Countrywide, or any other third party including, 

without limitation, experts retained by You.

6. All documents concerning the Proposed Settlement or the Settlement Agreement 

or the claims to be resolved by the Proposed Settlement that were provided by You to the 

Institutional Investors, Bank of America, Countrywide, or any other third party including, 

without limitation, experts retained by You.
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7. All “factual information provided to the Trustee, its counsel, and its experts in 

connection with the negotiation of the Settlement Agreement” described in Section 13(b) of the 

Settlement Agreement, including the CD-ROM provided to the Trustee’s counsel and experts on 

June 3, 2011.  

8. All communications concerning the Proposed Settlement or Settlement Agreement 

exchanged internally at BNY Mellon and between You and any of (a) Countrywide, (b) Bank of 

America, (c) any Institutional Investor, (d) any expert witness (and their agents and staff), 

including without limitation the experts whose reports accompany the BNY Mellon’s court 

filings in Article 77 proceeding, and/or (e) any other third party including, without limitation, any 

rating agency or government entity.

9. All communications between and among BNY Mellon and any certificateholder in 

the Covered Trusts, including, but not limited to, demands by certificateholders that the Trustee 

take action on their behalf or on behalf of a Covered Trust and the Trustee’s response to such 

demands.

10. All of the “confidential materials” exchanged between You, Bank of America, 

Countrywide, and the Institutional Investors that are referred to in the ninth “Whereas” clause on 

page 2 of the Settlement Agreement and in the sixth “Whereas” clause on page 2 of the 

Institutional Investor Agreement, and all other documents You consider confidential under 

paragraph 17 of the Institutional Investor Agreement. 

11. All analyses performed by You (or any third party on Your behalf, including 

experts and servicers), documents received by You, documents You provided to another, or 

communications of which You are aware regarding the loans within each Trust that have or will 

have deficiencies, were the subject of repurchase or substitution requests, or are or will be subject 

to repurchase by Countrywide or Bank of America, including but not limited to:

a. all documents concerning actual and/or potential damages from (i) breaches of 
representations and warranties, (ii) document exceptions, and/or (iii) servicing-
related liability, including any Event of Default in each and all of the Covered 
Trusts, and (iv) loan defects identified in foreclosure proceedings and 
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correspondence with mortgage insurers; and

b. the loan level exception reports for the Covered Trusts provided by the Trustee to 
the Master Servicer including, without limitation, those provided on April 14, 
2011, April 27, 2011, and April 28, 2011 that are described in Section 6(a)(iv) of 
the Settlement Agreement, and all documents reflecting whether the loans on the 
exception reports were cured, substituted or repurchased.

Please segregate the foregoing requested documents into agency loans and non-agency 

loans.

12. All certificates and opinions provided to You or which You provided with respect 

to compliance with the requirements of the pooling and servicing agreements (“PSAs”) and sale 

and servicing agreements (“SSAs”) for each Covered Trust.

13. All documents concerning or analyzing Bank of America’s successor liability for 

any Countrywide entity, including, without limitation, (a) deal documents and government or 

regulatory filings in connection with Bank of America’s acquisition of Countrywide, and (b) all

documents produced or transcripts of depositions taken in MBIA Insurance Corp. v. Countrywide 

Home Loans, Inc., et al., Index No. 08/602825 (N.Y. Sup. Ct.) regarding Bank of America’s 

successor liability.

14. Any documents assessing or valuing claims against Bank of America for 

misconduct occurring after its acquisition of Countrywide, including for breaches of 

representations and warranties, document exceptions, and servicing errors.

15. All documents concerning how the Settlement Payment, as that term is defined in 

Section 3 of the Settlement Agreement, will or may be allocated among the Covered Trusts and 

among certificateholders in the Covered Trusts.

16. All documents concerning potential or actual liability of BNY Mellon for which it 

will be released or indemnified by the Proposed Settlement and Settlement Agreement, including 

all communications about and drafts of the Proposed Final Order and Judgment.

17. Documents sufficient to show the earliest date on which BNY Mellon and Bank of 

America agreed to the $8.5 billion settlement amount.

18. Documents sufficient to show the earliest date on which BNY Mellon and Bank of 
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America agreed to the servicing improvements set forth in the Settlement Agreement.

19. Documents sufficient to show the earliest date on which BNY Mellon and Bank of 

America agreed on the document cure provisions set forth in the Settlement Agreement.

20. Documents sufficient to show the earliest date on which BNY Mellon and Bank of 

America agreed upon a settlement agreement substantially in the form of the final Settlement 

Agreement.

21. Documents sufficient to show the earliest date on which the Institutional Investors 

or their counsel were made aware of the final settlement terms memorialized in the Settlement 

Agreement, including (a) the settlement amount, (b) the servicing improvements, and/or (c) the 

document cure provisions.

22. All documents concerning known, potential, or anticipated objections to the 

Proposed Settlement or Settlement Agreement by certificateholders, government entities, or any 

third party.

23. All documents concerning Your acceptance of, and commencement of Your 

position as Trustee for the Covered Trusts, including, but not limited to, business acceptance 

forms and evaluations concerning the acceptance of the position of Trustee in the Covered 

Trusts. 

24. All minutes of any internal BNY Mellon committee, group, or department 

responsible for overseeing BNY Mellon’s trusteeship of the Covered Trusts.

25. All documents concerning whether You have any fiduciary duties to the Covered 

Trusts or to the beneficiaries of the Covered Trusts. 

26. A random sample of 500 loan files for performing loans and 500 loan files for 

non-performing loans in each of the Covered Trusts.  For purposes of this request, the term “loan 

files” means (i) the complete loan originator, servicer, and master servicer file, including but not 

limited to origination credit reports, underwriting work sheets, underwriting exceptions granted, 

appraisal or valuation results, title commitment and policy, AUS findings, loan approval, loan 

application (Form 1008 and all supporting documents), mortgage note, mortgage or deed of trust,
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mortgage insurance certificate, HUD1, etc.; (ii) applicable underwriting guidelines; (iii) closing 

loan tapes and mortgage loan schedules; (iv) evidence of all conveyances and assignments; (v) all 

loan servicing records, including without limitation, call notes, foreclosure files and 

communications, loss mitigation files; (vi) all mortgage insurance rescission-related documents; 

(vii) all records concerning repurchase analysis, demands, investigations, communications; and 

(viii) servicing guidelines and procedures.  For the purposes of this request, a “performing loan” 

is a mortgage loan where the borrower is less than 60 days delinquent in his or her payments, or 

not delinquent at all; a “non-performing loan” is a mortgage loan where the borrower is at least 

60 days delinquent in his or her payments.

27. All policies and procedures of the Master Servicer and subservicers on the 

covered pools concerning delinquent or defaulted loans, loss mitigation procedures,

modifications under HAMP or otherwise and including processing of loan modifications for 

loans at imminent risk of default and the foreclosure of defaulted loans’ mortgages and the 

transfer of title of foreclosed properties, and REO handling.

28. All Final Certifications (as that term is defined in the PSAs and SSAs) with 

respect to Initial Mortgage Loans and Supplemental Mortgage Loans for each of the Covered 

Trusts.

29. All documents and communications concerning the Final Certifications (as that 

term is defined in the PSAs and SSAs) with respect to Initial Mortgage Loans and Supplemental 

Mortgage Loans for each of the Covered Trusts, including, but not limited to, documents and 

communications concerning exceptions noted on the Final Certifications.

30. All documents concerning the certificate holdings of the Institutional Investors,

Bank of America, or Countrywide in the Covered Trusts, including, but not limited to, documents 

concerning the voting rights held by the Institutional Investors, Bank of America, or 

Countrywide.

31. All documents which discuss the treatment of investors holding REMIC residual 

interests.
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32. All documents discussing whether to provide consideration to any investor who 

sold his position but sustained damages.

33. All documents concerning and disclosing settlements of breach of representation 

and warranty claims, including the amount of such settlements, the loans to which the settlement 

pertained, who received settlement payments and in what amounts, whether the settlement 

involved the repurchase of certificates or compensation for the loss in value of certificates, and 

whether the settlement was paid to a trust and distributed through the waterfall.

34. All documents concerning Bank of America’s ability to withdraw from the 

Settlement Agreement.

35. All documents concerning the circumstances under which a Covered Trust would 

become an Excluded Covered Trust.

36. All documents concerning the exclusion of MERS-registered loans from the 

document cure provisions of the Settlement Agreement.

37. All documents concerning all efforts by You to enforce Trust or certificateholder 

rights or Bank of America or Countrywide repurchase obligations with respect to one or more of 

the Covered Trusts or the loans within the Covered Trusts or otherwise preserve the assets or 

value of one or more of the Covered Trusts.

Dated: November 17, 2011
REILLY POZNER LLP
By: /s/ Michael Rollin

Daniel Reilly
Michael Rollin
1900 Sixteenth St., Ste. 1700
Denver, CO 80202
Telephone: (303) 893-6100
Fax: (303) 893-1500
dreilly@rplaw.com
mrollin@rplaw.com

Attorneys for AIG Entities

GRAIS & ELLSWORTH LLP
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By: __s/ Owen L. Cyrulnik_____________
Owen L. Cyrulnik (OC 0598)
David J. Grais (DG 7118)
Kathryn C. Ellsworth (KE0681)
Leanne M. Wilson (LW 1225)
40 East 52nd Street
New York, New York 10022
(212) 755-0100 telephone
(212) 755-0052 facsimile

Attorneys for Federal Home Loan Bank 
of San Francisco

Attorneys for Federal Home Loan Bank 
of Seattle

Attorneys for RMBS Acquisition Co. 
LLC

Attorneys for Walnut Place LLC, 
Walnut Place II LLC, Walnut Place III 
LLC, Walnut Place IV LLC¸ Walnut 
Place V LLC, Walnut Place VI LLC, 
Walnut Place VII LLC, Walnut Place 
VIII LLC, Walnut Place IX LLC, 
Walnut Place X LLC, and Walnut Place 
XI LLC

SCOTT +SCOTT LLP
By: s/ Beth A. Kaswan

Beth A. Kaswan (BK0-0264)
Max R. Schwartz (MS-2517)
500 Fifth Avenue, 40th Floor
New York, NY 10110
Telephone: (212) 223-6444
Fax: (212) 223-6334
bkaswan@scott-scott.com
mschwartz@scott-scott.com

Attorneys for Public Pension Fund 
Committee

WOLLMUTH MAHER & DEUTSCH LLP
By: s/ Steven S. Fitzgerald

Steven S. Fitzgerald
500 Fifth Avenue
New York, New York 10110
Telephone: (212) 382-3300
sfitzgerald@wmd-law.com
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Attorney for Mortgage Bond Portfolio 
LLC

KOPELOWITZ OSTROW FERGUSON 
WEISELBERG KEECHL
By: s/ Jason H. Alperstein

Jason H. Alperstein
200 S.W. 1st Avenue, 12th Floor
Fort Lauderdale, Florida 33301
Telephone: (954) 525-4100
Fax: (954) 525-4300
alperstein@kolawyers.com

Attorneys for Sterling Federal Bank 
F.S.B., Bankers Insurance Company, 
Bankers Life Insurance Company, First 
Community Insurance Company, and 
Bankers Specialty Insurance Company

HALPERIN BATTAGLIA RAICHT LLP
s/ Donna H. Lieberman

Donna H. Lieberman
Scott Z. Ziluck
555 Madison Avenue
New York, New York 10022
Telephone: (212) 765-9100
Facsimile: (212) 765-0964
dlieberman@halperinlaw.net
sziluck@halperinlaw.net

Attorneys for United States Debt 
Recovery VIII, L.P., and United States 
Debt Recovery X, L.P.

ROBINS, KAPLAN, MILLER & CIRESI
LLP

s/ Thomas B. Hatch
Thomas B. Hatch
Bruce D. Manning
Heather Y. Fong
2800 LaSalle Plaza
800 LaSalle Avenue
Minneapolis, MN 55402
Telephone: (612) 349 -8500
Fax: (612) 339-418
tbhatch@rkmc.com
bdmanning@rkmc.com
hyfong@rkmc.com
Attorneys for Federal Home Loan 
Bank of Pittsburgh
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VANDENBERG & FELIU, LLP
_____s/ Bertrand C. Sellier________
Bertrand C. Sellier
John C. Ohman
60 East 42nd Street, 51st Floor
New York, NY 10165
(212) 763-6800

Attorneys for Pine River Master Fund 
Ltd, Pine River Fixed Income Master 
Fund Ltd,Silver Sands Fund II LLC,
Two Harbors Asset I, LLC
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CERTIFICATE OF SERVICE

This is to certify that on this 17TH day of November, 2011, a true and correct copy of the 
INTERVENOR-RESPONDENTS’ FIRST REQUEST FOR PRODUCTION TO THE 
BANK OF NEW YORK MELLON was served on the following counsel of record via E-Mail 
and U.S. MAIL. 

Matthew D. Ingber
Mayer Brown LLP
1675 Broadway
New York, NY  10019
Counsel for The Bank of New York Mellon

*BY MAIL ON COUNSEL FOR ALL 
PETITIONERS, INTERVENORS AND 
OBJECTORS 

Hector Gonzalez
Dechert LLP
1095 Avenue of the Americas
New York, NY  10036

Dated:  November 17, 2011

s/ Ann Romanelli
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MATERIAL AND ADVERSE OPINION  

OF PROFESSOR BARRY E. ADLER 
 

I have been retained by Mayer Brown LLP (“Mayer Brown”) to provide an expert 

opinion on issues of contract interpretation in connection with a potential settlement (the 

“Potential Settlement”) involving securitization trusts for which Mayer Brown’s client, The 

Bank of New York Mellon (“BNY Mellon”) is trustee. I have not been retained as a lawyer 

in connection with this matter, nor do I owe any duty to Mayer Brown or BNY Mellon in 

connection with this matter. In this opinion, I make no recommendation to Mayer Brown or 

BNY Mellon. My compensation is based on hours worked and does not depend on the 

content of my opinion. 

1.  Qualifications 

I am the Bernard Petrie Professor of Law and Business, New York University 

(“NYU”). I have taught at NYU since 1996. I have also held permanent or visiting 

appointments at Columbia University School of Law, Emory University School of Law, 

George Mason University School of Law, University of Virginia School of Law, and Yale 

Law School. I am the director of the annual NYU Workshop on Bankruptcy and Business 

Reorganizations and have been a director of the American Law and Economics Association. 

I teach or have taught Contracts, Bankruptcy, and Corporations, and have been the 

convener of the Contracts and Commercial Law Area Group at NYU School of Law. I have 

written a casebook and an edited reader in bankruptcy law, and have written numerous 

articles in the fields of bankruptcy, commercial, and corporate law. 
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2.  Question Presented 

For the purposes of this report, I have reviewed §2.03(c) of a document identified to 

me by Mayer Brown as an agreement (the “Pooling and Servicing Agreement”) that governs 

mortgage loans (each a “Mortgage Loan”) sold by, among others, Countrywide Home Loans, 

Inc. (“Countrywide”) to a Depositor, which in turn deposited the Mortgage Loans with BNY 

Mellon as trustee or indenture trustee for holders of certificates or notes that comprise the 

beneficial ownership of the mortgages (the owners of or investors in such certificates or 

notes “Certificateholders”). This provision addresses specified breaches of certain 

representations and warranties in connection with specified Mortgage Loans. Under the 

provision, in the event such a breach is discovered in connection with such a loan, if such 

breach “materially and adversely affects the interests of the Certificateholders in that 

Mortgage Loan,” the seller is obligated to cure the breach or replace or repurchase the 

Mortgage Loan. 

In a document identified to me by Mayer Brown as the most recent Form10-Q filed 

with the Securities and Exchange Commission by Countrywide’s parent, Bank of America 

Corp. (“Bank of America”), Bank of America takes what I assume to be the position that in 

order for a breach of a representation or warranty to materially and adversely affect the 

interests of Certificateholders and thus trigger a repurchase obligation it is not sufficient that 

the breach may have been instrumental to a purchaser in its decision to accept a Mortgage 

Loan. Rather I assume it to be Bank of America’s position that there is no repurchase 

obligation unless a breach causes the Certificateholders to suffer a significant loss. 
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Below are my general views on the above-quoted language from §2.03(c) of the 

Pooling and Servicing Agreement and on the above-referenced Bank of America position. 

My opinion here is based solely on general principles of contract law as supported by 

references provided below. I have not broadly reviewed documents relevant to the Potential 

Settlement. I do not have knowledge of relevant events or of customary documents or 

practice in the commercial lending industry. 

3.  Opinion 

An interpretive issue is presented by the phrase “materially and adversely affects the 

interests of the Certificateholders in that Mortgage Loan” as used in §2.03(c) of the Pooling 

and Servicing Agreement between Countrywide and BNY Mellon. Because the phrase 

applies to a breach of a representation or warranty used by the seller to induce a sale of a 

mortgage loan under the agreement, one might say that “material and adverse” refers to the 

mortgage buyer’s purchase decision. Under this interpretation, if at the time of the sale a 

purchaser would not have accepted the mortgage had it been aware of facts inconsistent 

with a representation or warranty, then the breach is “material and adverse” to the interests 

of the purchaser (or owner), which could then demand that the seller buy back a mortgage 

subject to a repurchase obligation in the event of such breach.* (For simplicity here and 

hereafter, I ignore the possibility that a seller might satisfy its obligations under the Pooling 

                                              
* Functionally, a warranty is a promise to make a promisee whole in the event that a factual assertion is 

false. So one might prefer to think of a warranty breach as a failure to cure or to provide compensation in 
the event of such falsity rather than as the falsity itself. That said, it is common for a breach of warranty 
to mean merely that a factual assertion is false and this the sense in which I use the term here. 
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and Servicing Agreement through cure or replacement.) The significance of any loss caused 

by the breach would be irrelevant. 

This interpretation was apparently approved at least in part by the court in Lehman 

Brothers Holdings, Inc. v. Laureate Realty Services, Inc., 2007 WL 2904591 (S.D. Ind. Sept. 28, 

2007) [hereinafter Laureate]. Laureate addressed a dispute over a mortgage loan purchase and 

sale agreement between Laureate as seller and Lehman as purchaser of mortgage loans. 

Under the agreement, in the event that a party discovered a breach of specified seller’s 

representation or warranty with respect to a mortgage loan, the purchaser could demand 

cure or repurchase of the mortgage loan provided that the breach “materially and adversely 

affects the interest of the owner of such” loan. Id. at *12. An issue in the case was whether 

Laureate’s alleged failure to disclose relevant information about a loan sold under the 

agreement constituted a breach of representation or warranty sufficient to trigger the 

repurchase obligation. In Laureate’ view, Lehman designated no evidence to suggest that the 

alleged breach would materially and adversely affect the owner of the loan and so Laureate 

moved for summary judgment against Lehman’s repurchase demand. The court denied 

Laureate’s motion for summary judgment in part because Lehman had proffered evidence 

that Lehman would not have purchased the loan in question “had they known about the 

negative information” that was the basis of the alleged breach. Id. at *13; Cf., e.g., Resolution 

Trust Corp. v. Key Fin. Servs., 280 F.3d 12, 16 (1st Cir. 2002) [hereinafter Resolution Trust] 

(affirming that breach of a representation or warranty in connection with the sale of a 

mortgage loan is material if the breach “concerns a fact likely to influence the decision-
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making process,” quoting, U.S. ex rel. Roman v. Schlesinger, 404 F.Supp 77, 85 (E.D.N.Y. 

1975)). 

The court’s opinion in Laureate is not entirely clear on the question of how one is to 

interpret “material and adversely affects.” The court observed that Lehman had designated 

evidence that the alleged breach “had an adverse effect on Lehman as it remains undisputed 

that Lehman lost $13 million on the transaction.” Laureate, 2007 WL 2904591, at *13. This 

observation raises the possibility that the court believed “material” goes to the loan purchase 

decision while “adverse” goes to the loan outcome. Such a reading is awkward and may not 

have been intended. Still, Laureate suggests that a court might determine that there is a 

repurchase obligation at least in part by reference to how a breach could have affected the 

initial purchase decision. 

The contractual language at issue in Laureate is similar to that in §2.03(c) of the 

Pooling and Servicing agreement between Countrywide and BNY Mellon and so the court’s 

interpretation of the repurchase obligation in Laureate may suggest a similar interpretation of 

the Pooling and Servicing Agreement. But the Laureate approach, or one like it, is not the 

only word on how to interpret such language. For example, in Wells Fargo Bank N.A. v. 

LaSalle Bank Nat’l Ass’n, 643 F. Supp. 2d 1014 (S.D. Ohio 2009), as in Laureate, a court was 

asked to address alleged breaches of representations and warranties in connection with the 

sale of mortgage loans placed in a trust on behalf of certificateholders. Although the 

reported opinion is somewhat opaque on the point, apparently the related pooling and 

servicing agreement provided that the seller could be subject to a repurchase obligation if 
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there were “a breach of any representation or warranty with respect to a [m]ortgage [l]oan … 

which … materially and adversely affects the value of such [m]ortgage [l]oan, the related 

[m]ortgaged [p]roperty or the interests of the [t]rustee or any [c]ertificateholder in the 

[m]ortgage [l]oan or the related [m]ortgaged [p]roperty”. First Amended Complaint at ¶35, 

Wells Fargo Bank N.A. v. LaSalle Bank Nat’l Ass’n, 3:07-cv-0049-MRM (Apr., 22, 2009) (Doc. 

# 17) (ellipses in the original). In a motion, Wells Fargo, as trustee for certificateholders, 

asked that the court clarify how it might demonstrate a material and adverse effect. The 

court responded, in part, as follows: 

Wells Fargo appears to be arguing here that it can prove a material and 

adverse effect on the loans or the mortgaged property by showing that this 

loan would have been rejected by the investors had they known what Wells 

Fargo claims should have been [disclosed]. In the Court’s opinion, that 

position begs the question. To put it another way, the fact that an investor 

might have made a different decision had he or she different information may 

make that information material to the investor’s decision, but it does not make 

the omission of that information cause a material and adverse effect on the 

loan. “Material information” and “material effect” are not the same thing. 

Wells Fargo Bank N.A. v. LaSalle Bank Nat’l Ass’n, Case No. 3:07-cv-0049-MRM, Doc. # 299, 

slip op. at 2 (S.D. Ohio Oct. 27, 2009) (Decision and Order Granting In Part and Denying in 

Part Plaintiff’s Motion for Clarification) [hereinafter Wells Fargo].  
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 The rejection by Wells Fargo of a purchase-decision approach to “material and 

adverse” suggests that whether a breach of a representation or warranty materially and 

adversely affects the interests of a purchaser (or owner) turns on whether the breach caused 

a significant loss to the purchaser (or owner). And this is presumably what the court 

intended in a related jury instruction, which provided that the plaintiff must “prove by a 

preponderance of the evidence” that a breach of a representation or warranty “caused a 

material and adverse effect on the value of the loan, the value of the property, or the 

interests of the investors.” General Jury Charge at 22, Wells Fargo Bank N.A. v. LaSalle Bank 

Nat’l Ass’n, Case No. 3:07-cv-0049-MRM (Nov. 24, 2009) (Doc. # 351). 

 It is possible to distinguish Laureate from Wells Fargo based on the contractual 

language applicable in each case. As noted, the language in Laureate refers to a breach that 

materially and adversely affects the interest of the owner of a mortgage loan. In contrast, the 

comparable language in Wells Fargo refers to a breach that materially and adversely affects 

“the value of” a mortgage loan, the related mortgaged property or the interests of the trustee 

or any certificateholder in the mortgage loan or the related mortgaged property. Cf., e.g., 

LaSalle Bank Nat’l Ass’n v. Citicorp Real Estate, Inc., 2002 WL 181703 (S.D.N.Y. Feb. 5, 2002) 

(addressing similar language). The difference between the two provisions and between the 

respective interpretations may suggest that unless a repurchase obligation is expressly 

conditioned on a material and adverse effect on “value” such obligation may be triggered by 

a mere determination that the purchaser would not have accepted the loan but for the 

breach. This would mean that §2.03(c) of Pooling and Servicing agreement between 
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Countrywide and BNY Mellon, which does not expressly condition the seller’s repurchase 

obligation on a breach that materially and adversely affects “value,” could be triggered if the 

breach merely affects the buyer’s purchase decision, and this interpretation could be 

bolstered by the observation that the parties elsewhere, in another portion of §2.03(c) 

addressed to a particular set of representations and warranties, expressly conditioned a 

contractual outcome on a change in value.** 

Such interpretation is not necessary, however. The omission of an express reference 

to “value” need not imply that “material and adverse” refers to something other than a loss 

in value of an owner’s interest caused by a breach, as a material and adverse effect on an 

owner’s interest in a mortgage loan can be read as a reference to a significant loss caused by 

the breach and suffered by the owner in any manner—whether through a reduction in the 

value of a mortgage loan or through some other means—rather than as a reference to a 

purchase decision.*** Indeed, it might seem more natural for the parties to have expressly 

                                              
** According to §2.03(c), for specified representations and warranties made to the best of a seller’s 

knowledge, if it is discovered “that the substance of such representation and warranty is inaccurate and 
such inaccuracy materially and adversely affects the value of the related Mortgage Loan or the interests 
of the Certificateholders therein, notwithstanding that Seller's lack of knowledge with respect to the 
substance of such representation or warranty, such inaccuracy shall be deemed a breach of the applicable 
representation or warranty.” 

*** Under this approach, §2.03(c) of the Pooling and Servicing agreement between Countrywide and BNY 
Mellon could be interpreted such that a breach could not trigger a repurchase obligation if it caused a 
Mortgage Loan but not the Certificateholders’ interests in that Loan to lose value, while an inaccuracy in 
a best-of-seller’s-knowledge representation or warranty could be deemed a breach regardless of the 
seller’s knowledge even if only the Mortgage Loan, but not the Certificateholders’ interests, lost value. 
Such an interpretation would give meaning to “value of the related Mortgage Loan” as that language 
appears in the section even while “materially and adversely affects the interests of the Certificateholders 
in that Mortgage Loan” is interpreted as a reference to a loss of value in those interests caused by a 
breach. In any case, and regardless whether there is a plausible argument that there can be a loss of value 
in a Mortgage Loan without a loss of value in the interests of Certificateholders in that Loan, the law will 

(. . . Continued) 
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addressed the buyer’s purchase decision if they meant for an influence on that decision to be 

the basis for a determination that a breach materially and adversely affects the interests of a 

mortgage owner. Thus, the Wells Fargo approach may, but need not, depend on a reference 

to “value” in the applicable contractual language. 

 Turning now to the merits of the alternative approaches, an advantage of the Wells 

Fargo approach is that it can limit purchaser opportunism. This point may be illustrated by 

the following hypothetical case. 

Assume that a seller of mortgage loans represents that the origination practices used 

by the seller have in all material respects met customary industry standards. Imagine that a 

seller substantially disregards such standards in the origination of a loan sold to a purchaser 

on behalf of certificateholders but that the breach does not significantly diminish the value 

of the loan. Imagine further that subsequent to this transaction, the real estate market 

crashes and as a consequence of this external event the loan declines precipitously in value. 

Now consider the question of how to interpret a provision in the contract between the seller 

and the buyer that gives the latter an option to insist on a repurchase if a breach in a 

representation or warranty with respect to a mortgage loan materially and adversely affects 

the interests of the certificateholders.  

                                              
(Continued . . .) 

not necessarily interpret a contract to give every term meaning. As explained by a leading treatise, 
although the law “prefers an interpretation which gives effect to all parts of the contract rather than one 
which leaves a portion of the contract ineffective or meaningless … sometimes particular words or 
provisions of a contract will be disregarded in order to give effect to the general meaning of a contract.” 
11 Williston on Contracts §32:9 (4th ed.) (database updated 2011). 
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Under the Laureate approach, or one like it, the purchaser might prevail and force the 

seller to repurchase the loan because, at the time of purchase, the seller might have rejected 

the loan had it known of the seller’s poor origination practices. If, however, events 

subsequent to the sale, but prior to the real estate market collapse, revealed the loan to be of 

then acceptable value notwithstanding the seller’s breach, the buyer might never have asked 

the seller to repurchase the loan but for the market collapse. It is not clear why the parties 

would have desired a contractual provision that permitted what they might, at the time of 

contract, have agreed would be buyer opportunism in a case such as this. That is, one might 

doubt that the permissibility of such strategic behavior by the buyer constitutes an accurate 

interpretation of the parties’ agreement. 

While the Laureate interpretation of “material and adverse” invites the sort of 

opportunism just described, the Wells Fargo interpretation is consistent with what may well 

have been the parties’ contractual intent to combat such opportunism. This is so because, 

under the Wells Fargo approach, not any breach triggers the repurchase obligation, only one 

that significantly injures the buyer. Such a result is a seemingly reasonable outcome for this 

illustration. 

 This illustration is hypothetical, but it is not fanciful. In another case, based on events 

in Nevada, to which Wells Fargo (as well as LaSalle Bank) was a party, Wells Fargo Bank N.A. 

v. LaSalle Bank Nat’l Ass’n, 2011 WL 743929 (D. Nev. Feb. 23, 2011), Wells Fargo, again as 

trustee for certificateholders’ interests in mortgage loans, sought a capacious definition of 

“material and adverse.” In this pursuit, Wells Fargo unsuccessfully sought to exclude the 
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testimony of the seller’s expert, who concluded, in the court’s words, “that the decline in the 

housing and real estate markets in Las Vegas in 2007-2009 caused material and adverse 

affects, not a breach of any representation.” Id. at *4. This expert’s conclusion, while perhaps 

not a legal opinion, does put forward the merit in an interpretation of “material and adverse” 

that precludes a repurchase obligation when the buyer’s motivation to invoke the clause is 

not a loss caused by the seller’s breach. 

 Although not directly on point here, the interpretive approach adopted in Wells Fargo 

also parallels aspects of the common law material breach doctrine. That doctrine addresses 

the situation where a party breaches a contract but nevertheless seeks to hold her 

counterparty to the agreement. In general terms (and at the risk of oversimplification), if the 

party’s breach is material and uncured, she may not insist on her counterparty’s performance. 

If the party’s breach is not material, however, although the party is liable in damages for her 

breach, her counterparty is not released from the contract and the breaching party can thus 

enjoy the benefit of her bargain despite her breach. See, e.g., Restatement (Second) Contracts 

§§ 237; 241; 242; 243; 250 (1981). A virtue of this common law rule is that the counterparty 

is unable to use a trivial breach as an excuse to free himself from what turns out to be—for 

reasons unrelated to the breach—a burdensome bargain. Similarly, the Wells Fargo 

interpretation of a provision such as §2.03(c) of the Pooling and Servicing Agreement could 
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prevent purchaser abrogation of a transaction that has—for reasons other than the seller’s 

breach—become burdensome.**** 

 None of the foregoing suggests that the Wells Fargo approach is ideal. It is not. 

Notably, to say that a material adverse effect on an interest in a loan is one that reduces the 

value of that interest does not help determine how much of a reduction in value constitutes a 

“material” reduction. The few cases cited here as examples suggest that an inquiry into the 

consequences of a breach of a representation or warranty may require case-by-case analysis 

regardless of how one interprets “material and adverse” (though I offer no view as to 

whether this is in fact the case). Such an inquiry would be difficult under any circumstances 

but would be further complicated, and subject to inconsistent results across cases, where the 

standard provides no principled guidance, and a court might be reluctant to embark on such 

a course. 

 In sum, then, it is not possible to conclude with any confidence how a court would 

interpret a provision such as §2.03(c) of the Pooling and Servicing Agreement. And I make 

no such prediction. Notably, in addition to the competing considerations discussed here, 

there may be cases or circumstances of which I am unaware, including but not limited to 

industry standards or practices, that would lead a court—through the admission of extrinsic 

                                              
**** Resolution Trust Corp, cited earlier in the text, opined that the standard for material breach is different, 

and may include a higher threshold, when the victim of breach attempts to “walk away from” an 
agreement rather than merely enforce a contractual repurchase obligation that is expressly triggered by a 
material breach in a representation or warranty. 280 F.3d at 17. The court was not, however, interpreting 
the language that appears in §2.03(c) of the Pooling and Servicing Agreement between Countrywide and 
BNY Mellon and, in any case, for the reasons given, the argument made above about the possible 
intention of the parties to avoid opportunism applies even to a repurchase obligation provided for as part 
of a contract. 
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evidence or otherwise—to reach one conclusion or another.***** But, for the reasons 

described here, based solely on general contract principles, and taking the language of the 

provision at face value, it appears to be a reasonable position that a determination of 

whether a breach materially and adversely affects the interests of Certificateholders should 

turn on the harm caused by the breach.  

 

Dated: May 27, 2011  

  
       ___________________________  
        Professor Barry E. Adler 

                                              
***** Different jurisdictions have different rules and standards regarding contract interpretation and the 

admissibility of evidence. I offer no opinion on such differences or on the particular rules or standards 
that would apply to this case. 
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