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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the matter of the application of
Index No. 150973/2016
THE BANK OF NEW YORK MELLON, in its

Capacity as Trustee or Indenture Trustee of 530 Hon. Saliann Scarpulla
Countrywide Residential Mortgage-Backed Part 39
Securitization Trusts,
Petitioner, PRE-ARGUMENT
STATEMENT

For Judicial Instructions under CPLR Article 77 on the
Distribution of a Settlement Payment.

Respondent-Appellant, Center Court, LLC and certain of its affiliates (“Center Court™),
submits the following Pre-Argument Statement under Rule 600.17 of the Rules of the Supreme

Court of the State of New York, Appellate Division, First Department:

1. The title of the action is accurately set forth in the caption above.
2. The full names of the original parties are:
a. Petitioner: The Bank of New York Mellon, in its capacity as trustee or

indenture trustee “Trustee” of the 530 residential mortgage-backed securitization (“RMBS”)
trusts identified in Exhibit A to its Verified Petition.
b. Respondents: The following entities appeared in the action as “Interested
Persons™ pursuant to an Order to Show Cause entered by the Court on February 5, 2016:
I. AEGON (including Transamerica Life Insurance Company,
AEGON Financial Assurance Ireland Limited, Transamerica Life International (Bermuda) Ltd.,
Monumental Life Insurance Company, Transamerica Advisors Life Insurance Company,
AEGON Global Institutional Markets, pic, LIICA Re Il, Inc., Pine Falls Re, Inc., Transamerica

Financial Life Insurance Company, Stonebridge Life Insurance Company, and Western Reserve
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Life Assurance Co. of Ohio); BlackRock Financial Management, Inc.; Federal Home Loan Bank
of Atlanta; Federal National Mortgage Association; Goldman Sachs Asset Management L.P.;
Invesco Advisers, Inc.; Kore Advisors, L.P.; Metropolitan Life Insurance Company; Nationwide
Mutual Insurance Company and its affiliate companies; Neuberger Berman Europe Limited;
Pacific Investment Management Company LLC; Teachers Insurance and Annuity Association of
America; Thrivent Financial for Lutherans; Trust Company of the West and the affiliated
companies controlled by The TCW Group, Inc.; Voya Investment Management LLC; and
Western Asset Management Company (collectively, the “Institutional Investors™);

i. American International Group, Inc., AIG Financial Products Corp.;
AIG Property Casualty Company; American General Life Insurance Company; American Home
Assurance Company; American International Reinsurance Company, Ltd.; Commerce and
Industry Insurance Company; Lexington Insurance Company; National Union Fire Insurance
Company of Pittsburgh, PA; The United States Life Insurance Company in the City of New
York; and The Variable Annuity Life Insurance Company (collectively, “AIG”);

iii. Center Court, LLC;

iv. Triaxx Prime CDO 2006-1, Ltd., Triaxx Prime CDO 2006-2, Ltd.,
and Triaxx Prime CDO 2007-1, Ltd. (collectively, “Triaxx™);

V. Blue Mountain Credit Alternatives Master Fund L.P.,
BlueMountain Guadalupe Peak Fund L.P., BlueMountain Montenvers Master Fund SCA
SICAV-SIF, BlueMountain Kicking Horse Fund L.P., BlueMountain Logan Opportunities
Master Fund L.P., BlueMountain Foinaven Master Fund L.P., and BlueMountain Credit
Opportunities Master Fund I L.P. (collectively, “Blue Mountain™);

Vi. TIG Securitized Asset Master Fund LP;
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vii. Prosiris Capital Management LP;
Viii. Tilden Park Capital Management LP; and
IX. Federal Home Loan Mortgage Corporation.
3. The names, address, and telephone number of counsel for Respondent-Appellant

Center Court is:

MCKOOL SMITH, P.C.
Gayle R. Klein
Robert W. Scheef
Melody L. McGowin
One Bryant Park, 47th Floor
New York, NY 10036
(212) 402-9400

4, The names, addresses, and telephone numbers of counsel for Petitioner the Bank

of New York Mellon are:

MAYER BROWN LLP
Matthew D. Ingber
Michael O. Ware
Christopher J. Houpt
1221 Avenue of the Americas
New York, NY 10020
(212) 506-2500

5. The names addresses, and telephone numbers for counsel for the other

certificateholder Respondents are:

WARNER PARTNERS, P.C.
Kenneth E. Warner

950 Third Avenue, 32nd Floor
New York, New York 10022
(212) 593-8000
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GIBBS & BRUNS LLP

Kathy D. Patrick (pro hac vice)
Robert J. Madden (pro hac vice)
David Sheeren (pro hac vice)
1100 Louisiana, Suite 5300
Houston, Texas 77002

(713) 650-8805

Attorneys for the Institutional Investors

MILLER & WRUBEL P.C.
John G. Moon

Sarah L. Ciopyk

570 Lexington Avenue

New York, New York 10022
(212) 336-3500

Attorneys for Triaxx

QUINN EMANUEL URQUHART & SULLIVAN, LLP
Michael B. Carlinsky

Jordan A. Goldstein

David D. Burnett

Joshua Margolin

51 Madison Avenue, 22nd Floor

New York, New York 10010

(212) 849-7000

Attorneys for AIG

WOLLMUTH MAHER & DEUTSCH LLP
David H. Wollmuth

Steven S. Fitzgerald

500 Fifth Avenue

New York, New York 10110

(212) 382-3300

Attorneys for Blue Mountain

WOLLMUTH MAHER & DEUTSCH LLP
Michael C. Ledley

500 Fifth Avenue

New York, New York 10110

(212) 382-3300

Attorneys for TIG Securitized Asset Master Fund LP
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MOLOLAMKEN LLP

Steven F. Molo

Justin M. Ellis

430 Park Avenue

New York, New York 10022

(212) 607-8160

Attorneys for Prosiris Capital Management LP and Tilden Park Capital Management LP

HOLWELL SCHUSTER & GOLDBERG LLP

Michael S. Shuster

Dwight Healy

Brendon DeMay

750 Seventh Avenue, 26th Floor

New York, NY 10019

(646) 837-5151

Attorneys for Federal Home Loan Mortgage Corporation

6. This appeal is taken from the Order of the Supreme Court, New York County,
Commercial Division, Part 39 (per Justice Scarpulla) (the “Order”). The Order is attached hereto
as Exhibit A.

7. The Order was issued in an Article 77 proceeding initiated by The Bank of New
York Mellon (the “Trustee™).

8. The Trustee previously entered into a Settlement Agreement on behalf of 530
residential mortgage-backed securities trusts (the “Covered Trusts”) to resolve allegations that
Bank of America Corporation, BAC Home Loan Servicing, LP, Countrywide Financial
Corporation, and Countrywide Home Loans, Inc. breached certain representations and warranties
contained in the pooling and servicing agreements (“PSAs”) or sale and servicing agreements
and indentures for the Covered Trusts (the “Settlement Agreement”). The Trustee thereafter

sought judicial instruction regarding the proper method for distribution for the specified portion

of the settlement funds (the “Allocable Share™) for certain of the Covered Trusts.
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9. The Order instructed the Trustee to: (a) distribute the Allocable Shares pursuant to
a “pay first, write up second” method for fourteen of the Covered Trusts (the “Fourteen
Trusts”);* (b) make such distribution on the next available distribution date, without relation-
back to prior certificate balances; and (c) distribute the Allocable Share for a fifteenth trust,
CWABS 2006-12, as though it were a “Subsequent Recovery”.

10.  Center Court respectfully submits that the Supreme Court committed errors of
fact and law in interpreting the PSAs and the Settlement Agreement. Alternatively, the Supreme
Court should have used its equitable powers under Article 77 to apply a one-time adjustment to
avoid the distribution of Allocable Shares to subordinated certificateholders.

11. There is no related action or proceeding pending in this or any other jurisdiction.
The Trustee commenced a prior Article 77 proceeding in 2011 to seek approval of the Settlement
Agreement, which concluded following an appeal in April 2015. See In re Bank of New York
Mellon (Bank of New York Mellon v. Ret. Bd. of the Policemen’s Annuity & Benefit Fund), 127

A.D.3d 120 (st Dep’t 2015).

! The fourteen trusts are: CWALT 2005-61, CWALT 2005-69, CWALT 2005-72, CWALT
2005-76, CWALT 2005-IM1, CWALT 2006-OAI0, CWALT 2006-OA14, CWALT 2006-OA3,
CWALT 2006-OA7, CWALT 2006-OA8, CWALT 2007-OA3, CWALT 2007-OA8, CWMBS
2006-3, and CWMBS 2006-OA5.
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DATED:

May 5, 2017
New York, New York

RECEIVED NYSCEF:

Respectfully submitted,

MCKOOL SMITH, P.C.

By: /s/ Gayle R. Klein
Gayle R. Klein
Robert W. Scheef
Matthew P. Rand
Melody L. McGowin

One Bryant Park, 47th Floor
New York, New York 10036
gklein@mckoolsmith.com
rscheef@mckoolsmith.com
mrand@mckoolsmith.com
mmcgowin@mckoolsmith.com
(t) (212) 402-9400

(f) (212) 402-9444

Attorneys for Center Court, LLC
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MAYER BROWN LLP
Matthew D. Ingber

Michael O. Ware

Christopher J. Houpt

1221 Avenue of the Americas
New York, NY 10020

(212) 506-2500

Attorneys for Petitioner The Bank of New York Mellon, as Trustee of the Covered Trusts

WARNER PARTNERS, P.C.
Kenneth E. Warner

950 Third Avenue, 32nd Floor
New York, New York 10022
(212) 593-8000

GIBBS & BRUNS LLP

Kathy D. Patrick (pro hac vice)
Robert J. Madden (pro hac vice)
David Sheeren (pro hac vice)
1100 Louisiana, Suite 5300
Houston, Texas 77002

(713) 650-8805

Attorneys for Respondents AEGON (including Transamerica Life Insurance Company,
AEGON Financial Assurance Ireland Limited, Transamerica Life International
(Bermuda) Ltd., Monumental Life Insurance Company, Transamerica Advisors Life
Insurance Company, AEGON Global Institutional Markets, pic, LIICA Re Il, Inc., Pine
Falls Re, Inc., Transamerica Financial Life Insurance Company, Stonebridge Life
Insurance Company, and Western Reserve Life Assurance Co. of Ohio); BlackRock
Financial Management, Inc.; Federal Home Loan Bank of Atlanta; Federal National
Mortgage Association; Goldman Sachs Asset Management L.P.; Invesco Advisers, Inc.;
Kore Advisors, L.P.; Metropolitan Life Insurance Company; Nationwide Mutual
Insurance Company and its affiliate companies; Neuberger Berman Europe Limited;
Pacific Investment Management Company LLC; Teachers Insurance and Annuity
Association of America; Thrivent Financial for Lutherans; Trust Company of the West
and the affiliated companies controlled by The TCW Group, Inc.; Voya Investment
Management LLC; and Western Asset Management Company

MILLER & WRUBEL P.C.
John G. Moon

Sarah L. Ciopyk

570 Lexington Avenue

New York, New York 10022
(212) 336-3500
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Attorneys for Respondents Triaxx Prime CDO 2006-1, Ltd., Triaxx Prime CDO 2006-2,
Ltd., and Triaxx Prime CDO 2007-1, Ltd.

QUINN EMANUEL URQUHART & SULLIVAN, LLP
Michael B. Carlinsky

Jordan A. Goldstein

David D. Burnett

Joshua Margolin

51 Madison Avenue, 22nd Floor

New York, New York 10010

(212) 849-7000

Attorneys for Respondents American International Group, Inc., AIG Financial Products
Corp.; AIG Property Casualty Company; American General Life Insurance Company;
American Home Assurance Company; American International Reinsurance Company,
Ltd.; Commerce and Industry Insurance Company; Lexington Insurance Company;
National Union Fire Insurance Company of Pittsburgh, PA; The United States Life
Insurance Company in the City of New York; and The Variable Annuity Life Insurance
Company

WOLLMUTH MAHER & DEUTSCH LLP
David H. Wollmuth

Steven S. Fitzgerald

500 Fifth Avenue

New York, New York 10110

(212) 382-3300

Attorneys for Blue Mountain Credit Alternatives Master Fund L.P., BlueMountain
Guadalupe Peak Fund L.P., BlueMountain Montenvers Master Fund SCA SICAV-SIF,
BlueMountain Kicking Horse Fund L.P., BlueMountain Logan Opportunities Master
Fund L.P., BlueMountain Foinaven Master Fund L.P., and BlueMountain Credit
Opportunities Master Fund I L.P.

WOLLMUTH MAHER & DEUTSCH LLP
Michael C. Ledley

500 Fifth Avenue

New York, New York 10110

(212) 382-3300

Attorneys for TIG Securitized Asset Master Fund LP
BOIES, SCHILLER & FLEXNER LLP
575 Lexington Avenue, 7th Floor

New York, New York 10022
(212) 446-2300
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Attorneys for Respondents Prosiris Capital Management LP and Tilden Park Capital
Management LP

HOLWELL SCHUSTER & GOLDBERG LLP
Michael S. Shuster

Dwight Healy

Brendon DeMay

750 Seventh Avenue, 26th Floor

New York, NY 10019

(646) 837-5151

Attorneys for Federal Home Loan Mortgage Corporation
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SUPREME COURT OF THE STATE OF NEW YORK -
NEW YORK COUNTY

PRESENT: SCARPULLA, SALIANN PART 39

Justice

In the Matter of the Application of
INDEX NO. 150973/2016

THE BANK OF NEW YORK MELLON, in its Capacity as Trustee
or Indenture Trustee of 530 Countrywide Residential Mortgage-

Backed Securitization Trusts, '
' Petitioner, MOTION DATE _ 09/21/2016

For Judicial Instructions under CPLR Article 77 MOTION SEQ. NO. 001
on the Distribution of a Settlement Payment. '

The following papers, numbered 1 to , were read on this application to/for special proceeding
Notice of Motion/ Petition/ OSC - Affidavits - Exhibits . No(s)
pmwering Afidauts - Exhbis _ e e oo
Replying ' ' No(s)

Upon the foregoing papers, it is

ORDERED that the petition is decided in accordance with the accompanying memorandum

decision.

DATE : 3 \fﬂ\ \u‘t . ML[U.MJ WD&W
o] ho \SALIAN§ SCARPULLA, JSC

1. CHECK ONE : [ ]casE pisposED N-FINAL DISPOSITION
\ 2. APPLICATION : [_]eRANTED [ ]oENIED [ ] GRANTED IN PART [X]OTHER
' 3. CHECK IF APPROPRIATE : [ |SETTLE ORDER [ ] suBmIT ORDER
B [ ]oo NoT PosT [ ] FIDUCIARY APPOINTMENT | |REFERENCE
150973/2016 THE BANK OF NEW YORK MELLON VS. X  Motion No. 001
N 1 of 19
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 39
. X

In the Matter of the Application of

THE BANK OF NEW YORK MELLON, in its DECISION/ORDER

Capacity as Trustee or Indenture Trustee of 530
Countrywide Residential Mortgage -Backed Securitization _ Index No. 150973/2016
Trusts, Motion Seq. No. 001

Petitioner,

For Judicial Instructions Under CPLR Article 77
On the Distribution of a Settlement Payment,

HON. SALIANN SCARPULLA, J.:

.Petitioner the Bank of New York Mellon seeks judicial instructions on how to distribute a
portion of the $8_.5 billion settlement payment entrusted to it as trustee of 530 residential mortgage-
backed securities trusts (“the Covered Trusts”‘). Certain certificateholders from the various trusts
dispute how the settlemenf payment should be distributed.

In June 2011, the Bank of New York Mellon (“the Trustee™) entered into a Settlement
Agreement on behalf of the Covered Trusts to resolve allegations that Bank of America
Corporation, BAC Home Loan Servicing LP, Countrywide Financial Cdrporation, and Countrywide
Home Loans, Inc. breach_e.d certain representations and warranties contained in the pooling and
servicing agreements (“PSAs”) or sale and servicing agreements and indentures (collectively, “the

Governing Agreements”) for the Covered Trusts.! Under the Settlement Agreement, each of the

' Countrywide Home Loans, Inc. is the originator and seller of the residential mortgage-
backed securities, and Countrywide Financial Corporation is its parent company. BAC Home
Loans Servicing, LP (formerly known as Countrywide Home Loan Servicing, LP) is the master
servicer of the loans, and Bank of America Corporation is its parent company. In July 2008, Bank
of America acquired Countrywide.

150973/2016 THE BANK OF NEW YORK MELLON Motion No. 002 of 19 i : Page 1 of 18
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Covered Trusts is designated to receive a specified portion (an “Allocable Share”) of the $8.5
billion settlement payment. |

Shortly after the seﬁlement was executed, the Trustee commenced an Article 77 proceeding
to obtain court approval of the.Settlément Agreement.' On January 31, 2014, Justice Barbara
Kapnick approved the majority of the Settlement Agreement, with the exception of the release for
loan modification repurchase (?laims. Subsequently, the Firs:t Depanment_afﬁrmed and modified
Justice Kapnick’s decision. to “approve the settlement iln all respects, including the aspect releasing
the loan modification clai.ms.” | In re Bank of New York Mellon, 127 A.D.3d 120, 128 (1st Dep’t
2015).

On February 5, 2016, the Trusteé commenced this proceeding seekiﬁg interpretation of the
Settlement Agreement, i.e., sp;:ciﬁc instructions on how the settlement payment should be
distributed. On that date, I directed any interested persons to submit an answer to the petition by
March 4, 2016. 1 furthe( directed the Trustee to place the settlement payment in escrow during the
pendency of this proceeding. | | |

On May 12, 2016, I issued a partial severance order and partial ﬁnél judgment for five
hundred and twelve of thc Covered Trusts, fbr which there was no dispute as to payment of the
Allocable Share attributable to those Covered Trusts. On November 18, 2016, I issued a second
partial severance order an;c'l partial final judgment for three uncontested trusts, CWALT 2007-0OA2,
CWALT 2007-OA10, and CWHL 2006-OA4. As per the agreement of the Trustee and those
Covered Trusts, the partial judgments direc’;ed distribution according to the Standard Intex method. .
Fifteen disputed trusts remain. |

Section 3(d) of the Settlement Agreement states that the ‘Allocable Share for each Covered
Trust shall be distributed ‘.‘in accordance with.the distribution provisions of the Governing

Agreements . . . as though it was a Subsequent Recovery available for distribution on that

150973/2016 THE BANK OF NEW YORK MELLON Motion No. 0013 ©of 19 : Page 2 of 18
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distribution date.”> The Settlement Agreement further provides that — “éfter the distribution of the
Allocable Share” — the Trustee shall “allocatc the amount of the Allocable Share for that Covered
Trust in the reverse order of previously allocated Realized Losses, to increase the Class Certificate
Balance, Component Balahce, Component Princibal Balance, or Note P'r.incipal Balance, as
appliéablc ... to which Rcalized Losse§ have been p-revioulsly allocated . . pursuant to the
G0v¢rning Agreéments.” 1

The above distribution method set forth in the Settlement Agreement — known as the “pay
first, writé up second” method — has been the Trusfee’s typical order of operations for distributing
payments among certiﬁcateholders. Notwithstanding thaf the Trustee hés his.torically utilized this
method, the Trustee claims that a controversy has arisen in éﬁnne‘ction with some of the Covered
Trusts because the pay first, write up second method results in a distribution under which a large
ambunt of the Allocable Share will bypass senior certificates, and will be paid out instead to junior
certificates with realized !osrses. |

This disfribution result wiil occur for certain (-_Jovere'd Trusts that_ have an
“overcollateralization™ structure. T_he purpose of oyercollateralization' is.to create a cushion of
.eXCCSS mortgage loans that will insulate the trust’s certificateholders from losses. At the outset, an
overcollateralized trust st-arts out with an initial prinpipal balance of underlying. mortgage loans that
exceeds the initial principal balance of certificates. The advantage of this structure is that, in the
event that a mortgage loan defaults and is written off, the remaining mortgage loans are intended to

be sufficient to cover the principal balance of certificates. In general, overcollateralized trusts have

a target amount of overcollateralization, referred to as an overcol'laterali_zation target amount.

* The Settlement Agreement also provides that in the event that the Governing Agreement
does not define “Subsequent Recovery,” the Allocable Share must be distributed “as though it was

unscheduled principal available for distribution on that distribution date.”

4 of 19
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9

The Trustee asserts that”the trusts at issue a're no _longer overcollateralized due to the default
of an unexpectedly high number of mortgage loans Wthh have ellmmated any prev1ously existing
cushion of excess loans. In 1nstances where the prlnclpal balance of the mortgage loans has fallen
below the principal balance of the certiﬁCates, the‘ tru_sts' experieneed wr_lte. dovs-ms_ to maintain parity
between the loan balances and certificate b.alances_. - |

The Trustee explain's,'"however that under the bay f"lfSt, write up second rnethod, the
overcollateralization targets for the trusts w111 “not be satlsﬁed before the dlstrlbutlon or after the
distribution, but durmg the dlstrlbutlon "process —in between step one (bayment) and step two
(write up) — [when] the OC _Target is temp_orarity, .and art1ﬁ01ally, met.” .The Trustee claims that, as
a result of this temporar:y .a.nd.artiﬁcial overcoltatefaliaation, a l_ar'geproportion of the Allocable
Share will not pay off the principlal balance .o.f- senior.cer.tiﬁcates first, but_ vtdll_ instead pay junior
certificates with realized losses. | |

In light of this antlclpated.outcome the Trustee seeks mstructlons on whethet the Trustee
should: (1) follow the Settlement Agreement and contmue its practice of pay first and write up
second” but make an.ad]u_sttnent to the _overcollat_era-lt_zatlon '11_1 order to _'prevent “leakage” to the
junior.ccrtiﬁcates; (2) f_'oll__c:w.»r the Set_tlemeﬁ.t-.Aigre'ement_ and conttnue .ilts__pr.acti_ce of “pay first and
write up second” but rnak.e no aldjustment_to 'th_eI_ovcr-collatcrali'zation calculation; thus permitting
leakage; or (3) change- its ._ge.neral order of op.etat-ionsli_n the Covered Tt‘usts to “write up first and
pay second” notwithstanding_- the language of _th_e _Settlemen't_z;‘xgre:e:ment.-3

Ccrtiﬁcatcholdcfs_._Aniotican International_ Gtoup, Inc and its aflﬁlilat'es (collectively “AIG™)

and Aegon and Blackroc'k_ '-Financial Management,_ Inc. (“_Ihs'titu_tibnal'Inv_estors”) argue that the first

3 The petition further seeks: (a) an order that the Court shall retain exclusive jurisdiction over
this matter for the purposes-of rendering additional instructions as are necessary or appropriate in
the administration of the Covered Trusts; and (b) an order bamng 11t1gat1on of the questions raised
herein outside the context of this proceedmg :
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method described above (referred to as the “Standard Intex Method”) should apply. Tilden Park
Capital Management LP (“Tilden Park”), Prosiris Capital Management LP (“Prosiris™), and
BlueMountain Credit Altefnatives Master Fund L.P. and its affiliates (“Blue Mountain™) argue that
the second method described above should apply. Lastly, Center Court; LLC (“Center Court”)
seeks the third method — write up first and pay second — to be applied. |

The parties raise fwo iésues. The first issue céncerns the CWABS 2006-12 trust, where one
certificateholder has challenged the Settlement Agreément’s choice of di_stri'buting the Allocable
Share as a Subsequent Recovery. The second issue concerns.whether the Standard Intex method;
the pay first, write up second "method; or the write u_b first, pay second métho_d should apply to the
fourteen remaining trusts (“the Fourteen Trusts™).*
Discussion
L CWABS 2006-12 Tlrus.t |

Under the Settlement _A_greeinent, the trust CWABS 2006-12 (“the ‘2006—12 Trust”) is
designated to receive approximately $62 million d.bllars as its Allocabl_é Silare. Section 3(d) of the
Settlement Agreement states that the Trustee shall distribute the Allocable Share according to the
distribution provisions of thé Governing Agreemeﬁts ‘fas though it was a Subsequent Recovery
available for distribution oh that distribution date.” |

TIG Securitized Asset Mastér Fund LP (:“TIG”) objects to the distribution of the Allocable
Share as a Subsequent Recovery._ Specifically, TIG contends that treating the Allocable Share as a
Subsequent Recovery is a violation of the 2006-12 Trust’s Governing Agreement, and the

Allocable Share must instead be treated as Excess Cash Flow.

4 The Fourteen Trusts are: CWALT 2005-61, CWALT 2005-69, CWALT 2005-72, CWALT
2005-76, CWALT 2005-IM1, CWALT 2006-OA10, CWALT 2006-OA14, CWALT 2006-OA3,
CWALT 2006-OA7, CWALT 2006-OA8, CWALT 2007-0OA3, CWALT 2007-0A8, CWMBS
2006-3, and CWMBS 2006 OAS

150973/2016 THE BANK OF NEW YORK MELLON . Motion No. 006 of 19 Page 5 of 18




NILEX NO 509
INDEX NO. 15097

NYSCEF DOC. NO.
NYSCEF DOC. NO.

-. ©
= = 3/2016
247 : RECEIVED NYSCEF: 05/05/2017
193 . RECEIVED NYSCEF: 04/04/2017

In opposition, Pacific Investment Management Company LLC (“PIMCO”) and Center Court
argue that TIG’s objectibn should be precluded becausé it is untimely, barred by res judicata, and
not within the scope of this proceeding. They also argue that treating the Allocable Share as a
Subsequent Recovery does not violate the 2006-12 Trust’s Governing Agreement.

Center Court and PIMCO contend that TIG failed to raise its objection in this proceeding
until June 27, 2016. Although Center Court and PIMCO argue that TIG’s opposition should be
stricken as untimely, I accept TIG’s opposition pape.rs.. At the June 22, 2016 court conference, TIG
and PIMCO infofmed me that they intended to submi_t papers by June 27, and I agreed to accept |
their pé.pers by that deadline. |

Next, PIMCO argues that the doctrine of re§ jﬁdﬁcara bars TIG’s objection because it could
have been raised in the prior Article 77 proce_eding before Justice Kapnick. Res judicata bars a
party from litigating “a claim where .a judgment on.__th.e merits exists from a prior action between the
same paﬁies involving the same subject matter.” In r_é Hunter, 4 N.Y.3d 260, 269 (2005). Res |
Jjudicata generally precludes “claims actually litigated,” but also applies to “claims that could have
been raised in the prior litigation.” 1d.

To determine whether a claim is barred by res judicata, our courts apply a transactional
analysis approach which holds that “once a claim is brought to a final conclusion, all other claims
arising out of the saﬁe transaction or series of tre_lr;sac'tions are barred, even if based upon different
theories or if seeking a différent remedy.” O ’Br.ien v. City of Syracuse, 54 N.Y.2d 353, 357 (1981).
The purpose of the res judicata doctrine is “to pr(_)\.zi.de finality in the resolution of disputes™ and is
based on “[c]onsiderations of judiciai econion;y as v».f.ell as fairness to the parties.” Reilly v. Reid, 45
N.Y.2d 24, 28 (1978).

TIG raises an.objection to the Settlement Agreement he‘re that if did not raise in the prior

Article 77 proceeding. In the prior proceeding, the Court determined that “a full and fair
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opportunity” had been offered “to all Potentially Interested.Persons, including the Trust
Beneficiaries, to make their views known to the Court, to object to the Settlement and tb the
approval of the actions of thle Trustee in entering into the Settlément Agreement, and to barticipate
in the hearing thereon.” In re Bank of N. Y Mellon., 42 Mlsc 3d. 1237(A) at 14 (Sup. Ct. New York
County 2014). Because TIG had. a full and fair oppbrtunitj’ to raise its objection to the Settlement
Agreemeht’s terms in the prior proceeding, TIG’S objection in this procceding is now barred by res
Judicata.’ |

As no other certificateholder raises an objectiori to the distributiﬁn of the Allocable Share as
a Subsequent Recovery, I .direct the Tru'_stec to distribute the All(_)cable.Sha'rc for the 2006-12 Trust
as lhough itwas a Subsequent Recovery, pursuant to the terms ﬁf the Settlement Agreement and the
PSA for the 2006-12 Trust.
II.  The Fourteen Remaining TrustS

In regards to the Fourteen Trusts, the pairties dispute whether the Allocable Share should be
distributed according to: (1) the Standard Intex method; (2) the i)ay ﬁr-st; write up second method;
or (3) the write up first, pay second method. ..

The Settlement Agreement sets fo_rfh two 6perati6ns that the Tfustee must follow in
distributing the Allocable S.harc for each of thé. Fou&een Trusts. First, the Settlement Agreement

states that the Trustee shall distribute the Allo_cable-Share to certificateholders “in accordance with

* TIG argues that treating the Allocable Share as a Subsequent Recovery is a violation of the
2006-12 Trust’s Governing Agreement. Even if I were to entertain the merits of this argument, I
find it to be unpersuasive. Although TIG is correct in pointing out that the Allocable Share does
not fit within the definition of “Subsequent Recovery” as it is not a recovery on a liquidated
mortgage loan, the Allocable Share is nevertheless to be distributed “as though it was a Subsequent
Recovery.”
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the distribution provisions of the Governing Agreements . . . as though z'? was a Subsequent
Recovery available for distribution on that distribution date” (emphasis added).

Second, the Settlement Agreement directs the Trustee to ;‘allocate the arnount of the
Allocable Share for that Covered Trust in. thle reverse order ef p_neviously allocated Realized Losses,
to increase the Class Certificate Balance, Component Balance, CQmponent Principal Balance, or
Note Principal Balance, as applicable . . . to which Realized Losses have been previously allocated
... pursuant to the Goxlrerning Agreements.”

The parties do not dispute that the distribution provisions in the Settlement Agreement direct
the Trustee to pay out the Allocable Share first, and then to write up the certiﬁcates in the amount
of the Allocable Share as described above. To perform the first operation, the Trustee must pay the
Allocable Share as though it was a “Subsequent Recovery,” as that term is defined by the
Governing Agreements. Each of the Fourteen Trusts have a Geverning Agreement with slightly
different terms. As the parties have not poin.tecil out any signiﬁcent differenees between the
Governing Agreements, I treat them similarly. |

Each of the fourteen Governing Agreements contain a “Section 4.02 - Priorities .Of
Distribution,” which sets forth the order_o'f distribution of the tr_ust’s funds among the certificates on
a monthly basis. The amounts available to be distrib“uted each month are enlled “Available Funds.”
Available Funds consists of certain amounte held in the trust’s Certificate Account, including
payments of principal and interest from the underlying mortgage loans.® Available Funds also
include Subsequent Recoveries, which. are typically unexpected recoveries from mortgage loans

’ 3
that have been previously liquidated. -

s See e.g., CWALT 2005-61, Section 3.05.
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Section 4.02 pro%zides that Available Funds are to be distributed to certificates in the
following general order: (I') interest; (2) pfincipal 'i'rll.'an amount célled “tﬁe Principal Distribution
Amount”; and (3) unpaid realized losses. Available Funds are distributed on a regular distribution
date each monfh, which is usually the 25 of the month.

Because the Settlement Agreement requires tﬁc Allocable Share to be treated as ;1
Subsequent Recovéry, the Allocable Share must first flow into Ava.ti.lable Funds, ahd then be
distributed in the order established by Section 4;02. The parties do _not dispute the portion of the
Allocable Share that will be paid for the first category for distribution — interest.

The main dispute between the parties concerné how much of the Allocable Share will be
apportioned to the second category for distribution — the Principal Distribution Amount. Funds that
fall within the Principal. Distribution Amount are generally paid out to certificates in order of
seniority until their éertiﬁcate balances equal zero.’ :

The express deﬁnition for “Principal DiSﬁibution Amount” is: “the excess, if any of (1) the
aggregate Class Certy_ic:_ate Balance of the Certificates rlelated to such Loan-Group immediately
prior to such Distributi(_)h ‘Date,. over (2) the excess, if any, of (a) the aggregate Stated Principa)
Balance of the Mortgézée Loans in that Loan Group.z.lsof the Due Date in the month of that

Distribution Date (after gfving effect to Principal Prepayments received in the related Prepaymenf

Period), over (b) the Group 1 Overcollateralization Target Amount or the Group 2

?The PSAs contain specific directions regarding how the Principal Distribution Amount
must be distributed. For example, the PSA for CWALT 2005-69 states, at Section 4.02, that the
Principal Distribution Amount shall be paid sequentially: “(i) to the Class A-R Certificates, until its
Class Certificate Balance is reduced to zero; (ii) concurrently, to the Class A-1, Class A-2 and Class
A-3 Certificates, pro rata on the basis of their respective Class Certificate Balances immediately
prior to such Distribution Date, until their respective Class Certificate Balances are reduced to zero;
and (iii) sequentially, to the Class M-1, Class M-2, Class M-3, Class M-4, Class M-5 and Class M-6
Certificates, in that order, until their respective Class Certificate Balances are reduced to zero.”

4
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Overcollateralization .T arget Amount, as the case may be, for such Distribution Date” (emphasis
added). CWALT 2005-61 PSA.3 |

Under this deﬁnitioﬁ, the Principal Distribution Amount has thrée components: (1) Class
Certificate Balapce (“Certificate Balance™); (2) Stated Principall Balanc¢ of the Mortgage Loans
(“Loan Balance”) and (3) the'Overcolla.teralizationl -Target Amount (“OT Target”). In other wprds,
the Certificate Balance is the afnounf of principal owed on the certificates; .the Loan Balance is the
unpaid principal balance on the mortgage loans securing the certificates; and the OT Target is an
established target for tﬁe Loan Balance to exceed the Ccrti_ﬁcate Bal_a'nce..'

Tilden Park, Prﬁsiris, and Blue Mountain COI'_ltﬁI-‘ld that the Principal Distribution Amount is
calculated using the certificate balances “im:mediately prior” to the Distribution Date, as expressly
stated in the Principa.l Distribution Amount deﬁnitién. They further asseff that the Principal
Distribution Amount shou_ld be calculated ﬁsing the simplified formula: C_értiﬁcate Balance less (-)
Loan Balance plus (+) OT Target.

In contrast, AIG .and the Institutional Investors largtie that the Principal Distribution Amount
should be calculated using certificate b:alanceé that have first been adjusted upwar& in the amount of

the Allocable Share on the Distribution Date, and th_e Principal Distribution Amount should then be

paid out based on pre-distribution certiﬁcaté balances. AIG and the Institutional Investors argue |
that this distribution method i's.con?si_sfent with the text of the Governing Agreements, as well as.the
overcollateralization and subordination features of the Fourteen Trusts.

Center Court agrees with AIG and the Institutional Investors that the Principal Distribution
Amount should accoﬁnt for thé amount of the Allocéble Share. However, Center Court argues that

the Governing Agreements require a write up first, pé.y' second distribution. First, Center Court

s The PSAs for the other thirteen trusts at issue contain substantially similar definitions for
Principal Distribution Amount. Y R : z
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asserts that Available funds must exclude a Subsequent Recovery in the month that it is received
because it falls within the “Amount Held for Future Distribution.” Secohd, Centcf Court claims
that, even though a Subsequent Recovery is withh_éld for distribution in the month it is received, é
Subsequent Recovery mu-;t be allocated to increase c_eﬁiﬁcaté balances in the month that it is
received. As a result 0:f this timing, Centef Court cbnblﬁdes that certificate balances must be
written up first in the amount of thé Allocable Share, and then distributed to ce.rtiﬁcatcs.

The practical difference between the partie_s’ .positions is that: (1).under Tilden Park,
Prosiris, and Blue Mountain’s ihterpretatidn, the Principal Distribution Amount essentially equals
the OT Target, and (2) 'undc.:_r'AIG, the Institutionaj Iﬁvestors, and Center Com_‘t’s‘ interpretation, the
Principal Distribution Amount essentially eq_ua]s th_c .Allocablé Share plﬁs the OT Target.

An illustration of thejdifference between thc two positions follows. Assuming that a trust’s
Allocable Share is $56 million, and its OT Target is $6.3 million,” under the pay first, write up
second method, the Principal Distribution Amount is equal to the Certificate Balance minus (-) the
Loan Balance plus (+) the OT Target. Because the Certificate Balance and Loan Balance are equal
(due to the lack of overcollateralization), the_Prin;:ipal-jDistribution Amount equals the OT Target,
i.e., $6.3 million. | | |

Under the Standard Intex method, the P.rincil;al Distribution Amount is .edual to the
Certificate Balance plus (-i'-) the Allocable Share.minus (-) the Loan Balance plus (+) the OT

Target.!® Again, as the Certificate Balarice and the Loan Balance are equal and cancel each other

* The example of Allocable Share and OT Targét amounts are taken from AIG’s
memorandum of law. . . :

1 In its memorandum of law, AIG argues that the Standard Intex method should apply and
cites to the affidavit of James K. Finkel, which contains a formula for calculating the Principal
Distribution Amount, i.e., (Certificate Balance + Allocable Share) — (Loan Balance — OT Target).
This formula can be simplified to Principal Distribution Amount = Certificate Balance (+)
Allocable Share (—) Loan Balance (+) OT Target, as shown above.

150973/2016 THE BANK OF NEW YORK MELLON Motion No. 02 of 19 ' ‘ ' Page 11 of 18




~FLLED+—NEW—YORK—COUNT YV —CEERK=GE~-0 5 / 2 §d=f=Od—=3-4—PM NREA—NQ—L 508732
: INDEX NO. 150973

7 o RECEIVED NYSCEF: 05/05
3 _ RECEIVED NYSCEF: 04/04

NYSCEF DOC. NO. 24
NYSCEF DOC. NO. 19

150873/2016 THE BANK OF NEW YORK MELLON Motion No. 0013 . of 19

effectively, the Principal Dis_tribution Amount equals t_he Allocable Share plus (+) the OT Target —
ic.,$56 million + $6.3 million, or $62.3 million."! |

Thus, under the pay ﬁ.rst, write up second distribution method, the Principal Distribution
Amount is $6.3 million, which_ goes to pa3.f sénior investors until their certificate balances equal
zero, with the remainder (i)f the Allocablg Share to. pay certificates with realized losses in order of
seniority. o |

However, under the Standard Intex method, the Principal Distribution Amount is $62.3

million, which means that the entire Allocable Share remaining after interest goes to pay investors

in order of seniority until their certificate balances equal zer«;). As shown by this example, the
parties’ positions reéult in .a;.Signiﬁcant disparity in_.hl()w the Allocable Share is distributed.
A‘lthlough the parties sharply dispute how thé.Principal Distribution Amount should be
calculated, the Governing Agrécment provides a stréightfowvafd directive regérding the amounts
that need to be gathered, addéd together, and subtra(_;ted iﬁ order to calculafc? the Principal
Distribution Amount. The definition of .ithe Princip_al Distribution Amount states that it is the
amount equal to the excess of the “Class .Certiﬁ'cat.(_: Balance . . . immediate.ly. prior to such

Distribution Date” over the excess of the “Stated Principal Balance of the Mortgage Loans” over

the Overcollateralization Target Amount, i.e., Certificate Balance less (-) Loan Balance plus (+) OT

Target — the same formula put forth by Tilden Park, Prosiris, and Blue Mountain.'? As the

Governing Agreements cXpressly indicate how to calculate the Principal Distribution Amount, the

" Center Court’s method results in the same Principal Distribution Amount as the Standard
Intex method. However, the Allocable Share is added first to increase the Certificate Balance
amount, rather than separately adding in the Allocable Share as under the Standard Intex method.

12 More specifically, this equation is derived from Certificate Balancé —(Loan Balance — OT
Target).

s
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Trustee must follow th_is de't'tnition to calcutate what po‘rtiah' of the' Anocablé_. Share must be
distributed to certiﬁcateholders as the Prineipal'-Distribution A_mount. |

AIG and the 1nstitutt0nal 1nt/estors argtie.-that the text,: ot/ercotlateraliaation, and
subordination features of the Fourteen Trnsts Governmg Agreements requlre the Trustee to
distribute the Allocable Share using the Standard Intex method The Standard Intex method,
however, adds an extra step - the add1t1on of the Alloeable Share - that is not reflected anywhere in
the definition of the Prmmpal Distribution Amount Whlle AIG and the Instltutronal Investors
assert that the text of the Govemlng Agreernents support dlstrrbutron accordlng to the Standard |
Intex method, there 1s_no -textual basis in the Governr—ng Agree_ments for addrng the Allocable Share
to the calculation of the Prinoipal D_istrihution Amount. - |

I fully agree w1th AIG and the Instit_utt'onal In_Vestors that_' the o_ve.rco.llateralization and
subordination features of the -Governing Agre‘entents. are desig'ned to prOteet senior investors and
ensure that they are pard thelr prmcnpal tlI’St However; the partles plalnly understood when thej
negotiated the Settlement Agreement that. there could be 1nstances where the Governmg |
Agreements’ general subordination scherne may not apply. Indeed, at oral argurnent on August 31,
2016, the Trustee’s eonnsellekpressly admitt’e_dl'tha'_t “_Section 3(d)(1) of t_hé..settlement agreement
provides that, ‘onee the allocabte shares has hit _those aeconnts, the tr.u.s'tee sha.ll. distribute itto -
investors in accordanee'\&ith_ 'the dtstr'tbdtion_ provi_sions'" ot the governingf:a:greements.’ - .So that it
was our understanding,.thenl'and no.w, that there cotlld.b-e different resutts obta_ining a (sic) different
trusts. | - | | |

Fnrther Trustee’s counsel stated-i-‘[.t]hese‘are‘ — with these oom-m.'on. taw PSAs are basically'
all equity rather than debt but most of them look hke debt. Tl’llS rs the one that looks like equ1ty
And so the settlement agreement does contemplate What classes other than the highest most mi ght
get some. And it d'raws_--the.lin_e below whieh_the'y won’t go _.'_ s [depen_ding on] [w]hatever the PSA
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or the indenture said.” _Accordingly, the general lntent of the Governing Agreelll_ents to protect
senior cel;tiﬁcateholders: over junior certificateholders doesl not operate to override the plain and
unambiguous terms.of the Set_tlem.ent Agreement_, which directs that the Alloeable Share must be
distributed as a Subseqlleht Recovel_'y..

In addition, I find Center Court’s argument.fer a write ub first, pay-second dietribution
met_hod to be unpersuasive. Though Center Court correctly points out that the.deﬁnition of
“Available Funds” excludes the “Amo_tlnt Held for DistriBution,” the Settlement Agreement
expressly requires the Allocable Share to be treated as though it were a Subsequent Recovery
available for distribution on the Distrlbution Date._ The Allocable Share flows into Available
Funds, and is not an Amount Held for Distribution tllét Will be distributed in the following month,-
Further, contrary to Center Court’s interpretation, the.Governing Agreements require the Principal
Distribution Amount to be ealculated u_si_ng certificate balances immediately prior to the
Distribution Date, and not as_of.any date. | |

As an alternative argument, AIG contends .tl‘l{:.lt the Settlement Agreement and Governing
Agreements are ambiguous. AIG. asserts that the Ceurt should interpret the Settlement Agreement
and the Goveming Ag"reements in keeping with the .“clear intent of the parties. . . that the most
senior tranches are Ipaid first and the more junior trenches would generally receilfe nothing from the
settlement.” However, because the Settlement Agreement and Governing Agreements are clear
regarding how the Allocable Share must be distributed and how lhe corresponding Principal
Distribution Amount must be calculated, I declin'e_. to find an ambiguily in the agreements. “Courts
should not strain to ﬁ:'nd contractual ambiguities where theif do not exist.” Diaz v. Lexington
Exclusive Corp., 59 A.D.3d 341, 342 (1st Dep’t 2009).

AIG further contends that distributing a Sig_niﬁcant portiorl of the Allocable Share to junior

certificates with realized losses must be avoided because it is a commercially absurd result. AIG
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appears to argue that, i.n light of this absurd result; the Court should supply terms to the Settlement
Agreeme;n and Governing Agreements to ensure -thaf the Allocable Share is distributed pursuant to
the Standard Intex method.

Under New Ydr_k law, even in the .absence of-a claim for reformation, courts “may as a
matter of interprctation.éarry out the intention of a contract by transposing, rejecting, or supplying
words to make the meaning of the contract more clear.” Wallace v. 600 Partners Co., 86 N.Y.2d
543, 547 (1995). This “approach is appropriate only-‘ in those limitéd instances where some
absurdity has been identified or the contract would otherwise be unenforceable éithcr in whole dr in
part.” Id.

Here, it is neither an absurd or unenforceable '_re.sult' that the Principal Distribuﬁon Amount
calculated under the Governing Agreements may be small in proportion to the entire amount of the
Allocable Share, resulting in the majority of the Allocable Share to be distributed to certificates
with realized losses, particularly beca_ﬁse- the parties‘ anticipated t.hat- this result might occur. Even if
this distribution can be charactefized as unusual, terms that are “novel or unconventional” do not
render a result absurd. Wallace, 86 N.Y.2d at 548; Jade }éealry LLC v. Citigroup Commeréfa!
Mortg. Trust 2005-EMG, 20 N.Y.3d 881, 884 (2012). Moreover, it is not absurd that, once the
Principal Distribution Amount is disffi‘puted, it is in fact the senior certificates with realized losses
that will be paid first before junior certificates with realized losses.!?

Lastly, AIG and the Institutioﬁal_ Investors argue that the Settlement Agreement’s purpose

will not be achieved if the Allocable Share is primarily distributed to junior certificates with

i3 See, e.g., CWALT 2005-61 PSA, Section 4.02(a)(4) states that the remaining Available
Funds shall be distributed “sequentially, to the holders of the Class 1-A-1, Class 1-A-2, Class 1-A-
3, Class 1-M-1, Class 1-M-2, Class 1-M-3, Class 1-M-4, Class 1-M-5 and Class 1-M-6 Certificates,
in that order, in each case in an amount equal to the Unpaid Realized Loss Amount for each such
Class.” -
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realized losses. They argue that the purpose of the Settlement Agreement is to compensate
certificateholders for past and future losses caused by the allegea breaches of representations and
warranties, but that the pay first, write up second method will result in a distribution based
primarily on past losses only.'*

While I understand that the plain language of the Settlement Agreement and Governing
Agreements do not reflect the senior certificateholders’ belief as to how Allocable Shares would be
distributed with respect to these few trusts, I may not look beyond the four corners of the relevant
agreement to determine the parties’ intent, when the contract language itself is clear.'> Where the
“parties set down their agreement in a clear, complete document, their writing should as a rule be
enforced according to its terms. Evidence outside the four corners of the document as to what was
really intended but unstated or misstated is generally inadmissible to add to or vary the writing.”
W.W.W. Assocs., Inc. v. Giancontieri, 77 N.Y.2d 157, 162 (1990); Vision Dev. Grp. of Broward
-ny., LLC v. Chelsey Funding, LLC, 43 A.D.3d 373, 374 (1st Dep’t 2007). In the interpretation of

contracts, our courts are concerned “with what the parties intended, but only to the extent that they

“The parties argue that statements made by Trustee’s counsel Jason Kravitt in the prior
Article 77 proceeding support their various arguments. In the prior proceeding, Kravitt stated:
“[t]he way we wrote the Settlement Agreement is that it’s the tranches who are most senior who
suffered losses who get the cash first, therefore, the people who are holding subordinated and most
subordinated tranches, likely, will not get any cash out of the settlement if the losses in the
settlement went to any of the senior level tranches . . . [W]e also set in some rules to make sure that
subordinate tranches didn’t get money before senior tranches.”

> AIG and the Institutional Investors also argue that distributing a significant portion of the
Allocable Share to junior certificates with realized losses is unfair because a settlement payment
distributed over several months would not have resulted in the majority of the Allocable Shares to
be distributed to junior certificateholders. As discussed above, it is in fact senior certificates with
realized losses that will be paid before junior certificates with realized losses. In addition, the
parties clearly knew that the Allocable Shares from the Settlement Agreement were enormous lump
sums that would flow into the trusts, but they did not write the Settlement Agreement to account for
this potential outcome.
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evidenced what they mtended by what they wrote.” Rodolztz V. Neprune Paper Prods 22 N.Y. 2d
383, 387(1968)(nnernalcnanon(nruued) | | | | |

The parties to the Settlement Agreement. undoubtedly set out to create one global settlement
to resolve the claims of 530 trusts, each wit_h. dif_feri—ng Governing Agre_e_ments. Through
undoubtedly difﬁcult and le'n'gt'hy 'ne'gotiations'.,. .t_he parties chose_the deflne_d.te'rm “Subsequent
Recovery” as set forth_l'n't'he differing PSAS ~ a-choice tha_t.i.s_responsi_ble.-for the outcome in this
decision.. | L | | |

In interpreting contractsl courts look “to the objecttve meamng of contractual language not
mdwmmwsm&w&wﬁdmﬂwemmmﬁmmmyﬁn AMWmﬂCqmd]m:99AD3dm6
Our courts “apply this rule with eyen gre.ater force” .— in cases hke this one - mvolvmg

commermal contracts negotlated atarm’s length by SOphlS.thatGCl counseled bu31ncsspeople ” 1d.

Upon careful exammatton- of the plaln language of the Settlem_e‘nt Agreem_e_nt and Governing
Agreements, [ find that 'the'ir obiectivelneanin gl"is to dir’ect the T'rustee to distribute the Allocable
Shares for the Fourteen Trusts using the pay f'lrst wrrte up second method which mcludes the |
wkﬂ&mnﬁﬂmemeImMManAmmmﬂmmmmnomewmmofmeGmmmmg
}\greernents. |

Tilden Park and Pros'iris also request that the TrUstee.d_is_tribute; the._:-:Allocable Shares for the
Fourteen Trusts as of .Feb_ruary 25, 201 6 _ the n'e.:x't di’st'_r.ibutilon date after th'i,s. proceeding yvas
commenced. They .argue that I should direct distr-ibution as of this date based on the Institutional
Investors’ attempt to delay thls proceedmg in order to dlvert payment to themselves |

T agree w1th AIG and the InStltl.ltIOIlal Investors that there is no support in the Govemlng
Agreements for a distribution to relate baclr to a .prior set of certlﬁcate balances. Further, I note that
the two partial judgments prev1ously entered in this proceedlng dlrected dlstrlbutlon as of the next

available distribution date,: and did not relate back to February 2016 I do not ﬁnd any reason to
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depart from that procedure in this cese. I therefore direct the Trustee to el:istribute the Alloceble
Share for .the Fourteen Trusts on rhe next avaiiable distribution date, in accordance with this
decision. |

Lastly, I deny the petitioner’s request for: (a) Ian order that the Court shall retain exclusive
jurisdiction over this matter fo'r_: rlle purpr;ses of rendering additional insr_ruetiqns as are necessary or
appropriate in the administration of the Covered Tru_sts; and (b) an order barring litigation of the
! r:luestions raised herein outside the cnntext of this proceeding. If the parties need additional
instructions or an order barring further l‘i_tigation of_'the qnestions- raised here, the parties_may seek
such relief as necessary. | -.

In accordance with the foregoing, it is he're_by-:'._

ORDERED that the branch of the Bank of New York Mellon’s petition seeking judicial
instructions related ro CWABS 2006-12 is severed and granted as described above; and it is further

ORDERED that the branch of the '__Bank of New York Mellon’s_ petition seeking judicial
instructions related to CWALT.'2005-61, CWALT 2005-69, CWALT 2005-7I2, CWALT 2005-76,
CWALT 2005-IM1, CWALT 2006-OA10, CWALT_ 2006-OA14, CWALT 2006-OA3, CWALT
. 2006-OA7, CWALT 2006-OA8, CWALT 2007-0A3, CWALT 2007-0A8, CWMBS 2006-3, and
CWMBS 2006—OA5 i:'s. severed.and granted as descr'rbed e.bos)e." | |

Settle judgments. |

This constitutes the decision and order of the Court.

DATE: 3\3\\'\1

Nadad-tonik-
\ | SALIANn‘SCAH{}lLLA, JsSC

)
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