
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the Matter of the Application of

THE BANK OF NEW YORK MELLON, in its Capacity as
Trustee or Indenture Trustee of 530 Countrywide Residential
Mortgage-Backed Securitization Trusts,

Petitioner,

For Judicial Instructions under CPLR Article 77 on the
Distribution of a Settlement Payment.
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Index No. 150973/2016
IAS Part 39
Justice Scarpulla

PRE-ARGUMENT
STATEMENT PURSUANT
TO 22 NYCRR 600.17

Appellant TIG Securitized Asset Master Fund LP (“TIG” or “Appellant”) hereby submits

the following pre-argument statement, pursuant to 22 NYCRR § 600.17(b), stating:

1. The title of this action is as set forth in the caption above.

2. The full names of the parties are as follows:

Petitioner: The Bank of New York, in its Capacity as Trustee or Indenture Trustee of 530

Countrywide Residential Mortgage-Backed Securitization Trusts (the “Trustee”).

Respondents: TIG Securitized Asset Master Fund LP; AEGON (including Transamerica

Life Insurance Company, AEGON Financial Assurance Ireland Limited, Transamerica Life

International (Bermuda) Ltd., Monumental Life Insurance Company, Transamerica Advisors

Life Insurance Company, AEGON Global Institutional Markets, pic, LIICA Re II, Inc., Pine

Falls Re, Inc., Transamerica Financial Life Insurance Company, Stonebridge Life Insurance

Company, and Western Reserve Life Assurance Co. of Ohio); Blackrock Financial Management,

Inc.; Federal Home Loan Bank of Atlanta; Federal National Mortgage Association; Goldman

Sachs Asset Management L.P.; Invesco Advisors, Inc.; Kore Advisors, L.P.; Metropolitan Life

Insurance Company; Nationwide Mutual Insurance Company and its affiliate companies;
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Neuberger Berman Europe Limited; Pacific Investment Management Company LLC; Teachers

Insurance and Annuity Association of America; Thrivent Financial for Lutherans; Trust

Company of the West and the affiliated companies controlled by The TCW Group, Inc.; Voya

Investment Management LLC; and Western Asset Management Company; American

International Group, Inc.; AIG Financial Products Corp.; AIG Property Casualty Company;

American General Life Insurance Company; American Home Assurance Company; American

International Reinsurance Company, Ltd.; Commerce and Industry Insurance Company;

Lexington Insurance Company; National Union Fire Insurance Company of Pittsburgh, PA; The

United States Life Insurance Company in the City of New York; the Variable Annuity Life

Insurance Company; Center Court, LLC; Prosiris Capital Management LP; Tilden Park Capital

Management LP; Blue Mountain Credit Alternatives Master Fund L.P.; BlueMountain

Guadeloupe Peak Fund, L.P.; Blue Mountain Montenvers Master Fund SCA SICAV-SIF;

BlueMountain Kicking Horse Fund, L.P.; BlueMountain Logan Opportunities Master Fund L.P.;

BlueMountain Foinaven Master Fund L.P.; Blue Mountain Credit Opportunities Master Fund I

L.P.; Triaxx Prime CDO 2006-1, Ltd.; Triaxx Prime CDO 2006-2, Ltd.; Triaxx Prime CDO

2007-1, Ltd.; and Federal Home Loan Mortgage Corporation.

3. Counsel for Appellant is Wollmuth Maher & Deutsch LLP, 500 Fifth Avenue,

New York, New York 10110. Counsel’s telephone number is (212) 382-3300.

4. Counsel for Petitioner is Mayer Brown LLP, 1221 Avenue of the Americas, New

York, New York 10020. Counsel’s telephone number is (212) 506-2500.

5. Counsel for Respondents AEGON (including Transamerica Life Insurance

Company, AEGON Financial Assurance Ireland Limited, Transamerica Life International

(Bermuda) Ltd., Monumental Life Insurance Company, Transamerica Advisors Life Insurance
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Company, AEGON Global Institutional Markets, pic, LIICA Re II, Inc., Pine Falls Re, Inc.,

Transamerica Financial Life Insurance Company, Stonebridge Life Insurance Company, and

Western Reserve Life Assurance Co. of Ohio); Blackrock Financial Management, Inc.; Federal

Home Loan Bank of Atlanta; Federal National Mortgage Association; Goldman Sachs Asset

Management L.P.; Invesco Advisors, Inc.; Kore Advisors, L.P.; Metropolitan Life Insurance

Company; Nationwide Mutual Insurance Company and its affiliate companies; Neuberger

Berman Europe Limited; Pacific Investment Management Company LLC; Teachers Insurance

and Annuity Association of America; Thrivent Financial for Lutherans; Trust Company of the

West and the affiliated companies controlled by The TCW Group, Inc.; Voya Investment

Management LLC; and Western Asset Management Company is Warner Partners, P.C., 950

Third Avenue, 32nd Floor, New York, New York 10022. Counsel’s telephone number is (212)

593-8000.

6. Counsel for Respondents American International Group, Inc.; AIG Financial

Products Corp.; AIG Property Casualty Company; American General Life Insurance Company;

American Home Assurance Company; American International Reinsurance Company, Ltd.;

Commerce and Industry Insurance Company; Lexington Insurance Company; National Union

Fire Insurance Company of Pittsburgh, PA; The United States Life Insurance Company in the

City of New York; and the Variable Annuity Life Insurance Company (collectively, “AIG”) is

Quinn Emanuel Urquhart & Sullivan LLP, 51 Madison Ave, New York, NY 10010. Counsel’s

telephone number is (212) 849-7000.

7. Counsel for Respondent Center Court, LLC is McKool Smith P.C., One Bryant

Park, 47th Floor, New York, NY 10036. Counsel’s telephone number is (212) 402-9400.
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8. Counsel for Respondents Prosiris Capital Management LP and Tilden Park

Capital Management LP is MoloLamken LLP, 540 Madison Avenue, New York, NY 10022.

Counsel’s telephone number is (212) 607-8160.

9. Counsel for Respondents Blue Mountain Credit Alternatives Master Fund L.P.;

BlueMountain Guadeloupe Peak Fund, L.P.; Blue Mountain Montenvers Master Fund SCA

SICAV-SIF; BlueMountain Kicking Horse Fund, L.P.; BlueMountain Logan Opportunities

Master Fund L.P.; BlueMountain Foinaven Master Fund L.P.; and Blue Mountain Credit

Opportunities Master Fund I L.P. is Schlam Stone & Dolan LLP, 26 Broadway, New York, New

York 10004. Counsel’s telephone number is (212) 344-5400.

10. Counsel for Triaxx Prime CDO 2006-1, Ltd.; Triaxx Prime CDO 2006-2, Ltd.;

and Triaxx Prime CDO 2007-1, Ltd. is Miller & Wrubel P.C., 570 Lexington Avenue, 25th Floor

New York, NY 10022. Counsel’s telephone number is (212) 336-3500.

11. Counsel for Federal Home Loan Mortgage Corporation is Howell Shuster &

Goldberg LLP, 750 Seventh Avenue, 26th Floor, New York, NY 10019. Counsel’s telephone

number is (646) 837-5151.

12. This appeal is taken pursuant to CPLR § 5701(a) from the attached

Decision/Order dated March 31, 2017 and entered April 4, 2017 (the “Decision”), insofar as the

Decision relates to CWABS Asset-Backed Certificates Trust 2006-12 (“CWABS 2006-12”). A

copy of the Decision is annexed hereto as Exhibit A.

13. This Article 77 proceeding was commenced by the Trustee to determine the

proper distribution of an $8.5 billion settlement payment that the Trustee expected to receive

(and since has received) relating to 530 residential mortgage securitization trusts. One of the 530

trusts is CWABS 2006-12. The “Allocable Share” of the $8.5 billion settlement payment for
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CWABS 2006-12 is $62 million. Appellant holds Class M1 Certificates issued by CWABS

2006-12. Appellant seeks an order requiring that the $62 million allocated to CWABS 2006-12

be distributed fairly and properly in accordance with the terms of the Settlement Agreement and

the Pooling and Servicing Agreement for CWABS 2006-12 (the “PSA”), which is a “Governing

Agreement” as defined in the Settlement Agreement.

14. The Settlement Agreement provides the settlement proceeds allocated to each

Trust should be distributed to investors “in accordance with the distribution provisions of the

Governing Agreements” (i.e., the Pooling and Servicing Agreements). To the extent permitted

under the Governing Agreements, the Settlement Agreement provides that the settlement

proceeds should be treated as “Subsequent Recoveries.” However, the Settlement Agreement

further states that none of its terms were intended to modify or amend the Governing

Agreements, including in particular the provisions regarding the distribution of proceeds.

Indeed, the Governing Agreements prohibit any amendment regarding the distribution of cash

without the express consent of a requisite percentage of holders of each affected class of

Certificates, and such consent was never obtained. Accordingly, the Trustee has acknowledged

that in the event of a conflict between the Settlement Agreement and the Governing Agreements,

the terms of the Governing Agreements must control. In short, the Settlement Agreement, read

in its entirety and properly construed, requires that the $62 million allocated to CWABS 2006-12

be distributed in accordance with the distribution provisions in the PSA.

15. Pursuant to the PSA, the settlement payment cannot be treated as a “Subsequent

Recovery” and instead constitutes “Excess Cashflow.” Under the PSA’s distribution provisions,

a large portion of the $62 million allocated to CWABS 2006-12, when treated properly as

“Excess Cashflow,” must be paid to the Class M1 Certificates. However, if the settlement
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payment were treated improperly and in contravention of the terms of the PSA as a “Subsequent

Recovery,” the Class M1 Certificates would not receive any portion of the settlement payment.

16. In the Decision, the Court held that Appellant’s position that the settlement

payment must be distributed as Excess Cashflow pursuant to the PSA was “barred by res

judicata” because the Settlement Agreement previously had been approved by the Court, despite

the fact that the Settlement Agreement only provided that the settlement payment be treated as a

Subsequent Recovery to the extent permitted by the PSA. The Court then directed the Trustee to

treat the settlement payment to CWABS 2006-12 as a Subsequent Recovery. The Court further

stated in a footnote that, although it declined to reach the merits of Appellant’s argument, it

agreed with Appellant that the settlement payment did not constitute a Subsequent Recovery

under the terms of the PSA but nevertheless found (without further analysis of the terms of the

PSA) that Appellant’s argument was “unpersuasive.”

17. Appellant seeks (i) reversal of the Decision on the ground that the Court’s ruling

that Appellant’s position was barred by res judicata was in error because Appellant seeks to

interpret the Settlement Agreement not challenge it; and (ii) entry of an order directing the

Trustee to treat the settlement payment as Excess Cashflow, and distribute the settlement

payment accordingly, as required by the terms of the Settlement Agreement and the PSA.

18. There is no related action or proceeding pending in this or any other jurisdiction.

The Trustee commenced a prior Article 77 proceeding in 2011 to seek approval of the Settlement

Agreement, which concluded following an appeal in April 2015. See In re Bank of New York

Mellon (Bank of New York Mellon v. Ret. Bd. of the Policemen’s Annuity & Benefit Fund), 127

A.D.3d 120 (1st Dep’t 2015).
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Dated: New York, New York
May 4, 2017

WOLLMUTH MAHER & DEUTSCH LLP

By:____ /s/ Michael C. Ledley ___________
Michael C. Ledley

500 Fifth Avenue
New York, NY 10110
(212) 382-3300

Counsel for Appellant TIG Securitized Asset Master
Fund LP

To: All Counsel via ECF
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