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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION, FIRST DEPARTMENT

In the matter of the application of

THE BANK OF NEW YORK MELLON, in its
Capacity as Trustee or Indenture Trustee of 530
Countrywide Residential Mortgage-Backed
Securitization Trusts,

For Judicial Instructions under C.P.L.R. Article 77
On the Distribution of a Settlement Payment.

Petitioner,

RECEIVED NYSCEF:

NY County Clerk’s
Index No. 150973/2016

Assigned to: Scarpulla, J.

PRE-ARGUMENT
STATEMENT

150973/2016
05/04/2017

PLEASE TAKE NOTICE that Respondents American International Group, Inc., AIG

Financial Products Corp.; AIG Property Casualty Company; American General Life Insurance

Company; American Home Assurance Company; American International Reinsurance

Company, Ltd.; Commerce and Industry Insurance Company; Lexington Insurance Company;

National Union Fire Insurance Company of Pittsburgh, PA; The United States Life Insurance

Company in the City of New York; and The Variable Annuity Life Insurance Company

(collectively, “AlG”), by their counsel, Quinn Emanuel Urquhart & Sullivan, LLP, hereby

submit this Pre-Argument Statement pursuant to 22 N.Y.C.R.R. § 600.17(b).

1.

The full title of this action is set forth below:

In the matter of the application of
THE BANK OF NEW YORK MELLON, in its
Capacity as Trustee or Indenture Trustee of 530

Countrywide Residential Mortgage-Backed
Securitization Trusts

Petitioner,

1 of 7



(FILED: NEW YORK COUNTY CLERK 05/04/2017 05:08 PM INDEX NO. 1

NYSCEF DOC. NO.

2.

197 RECEIVED NYSCEF:

For Judicial Instructions under C.P.L.R. Article 77
On the Distribution of a Settlement Payment.

The full names of the original parties are set forth below:

Original Petitioner:

THE BANK OF NEW YORK MELLON, in its capacity as Trustee or Indenture Trustee
of 530 Countrywide Residential Mortgage-Backed Securitization Trusts

Original Respondents:

American International Group, Inc., AIG Financial Products Corp.; AIG Property
Casualty Company; American General Life Insurance Company; American Home
Assurance Company; American International Reinsurance Company, Ltd.; Commerce
and Industry Insurance Company; Lexington Insurance Company; National Union Fire
Insurance Company of Pittsburgh, PA; The United States Life Insurance Company in the
City of New York; and The Variable Annuity Life Insurance Company (collectively
“AIG”); AEGON (including Transamerica Life Insurance Company, AEGON Financial
Assurance Ireland Limited, Transamerica Life International (Bermuda) Ltd., Monumental
Life Insurance Company, Transamerica Advisors Life Insurance Company, AEGON
Global Institutional Markets, pic, LIICA Re II, Inc., Pine Falls Re, Inc., Transamerica
Financial Life Insurance Company, Stonebridge Life Insurance Company, and Western
Reserve Life Assurance Co. of Ohio); BlackRock Financial Management, Inc.; Federal
Home Loan Bank of Atlanta; Federal National Mortgage Association; Goldman Sachs
Asset Management L.P.; Invesco Advisers, Inc.; Kore Advisors, L.P.; Metropolitan Life
Insurance Company; Nationwide Mutual Insurance Company and its affiliate companies;
Neuberger Berman Europe Limited; Pacific Investment Management Company LLC;
Teachers Insurance and Annuity Association of America; Thrivent Financial for
Lutherans; Trust Company of the West and the affiliated companies controlled by The
TCW Group, Inc.; Voya Investment Management LLC; and Western Asset Management
Company; Federal Home Loan Mortgage Corporation; Center Court, LLC; Blue
Mountain Credit Alternatives Master Fund L.P., BlueMountain Guadalupe Peak Fund
L.P., BlueMountain Montenvers Master Fund SCA SICAV-SIF, BlueMountain Kicking
Horse Fund L.P., BlueMountain Logan Opportunities Master Fund L.P., BlueMountain
Foinaven Master Fund L.P., and BlueMountain Credit Opportunities Master Fund I L.P.;
Prosiris Capital Management LP; Tilden Park Capital Management LP.; Triaxx Prime
CDO 2006-1, Ltd., Triaxx Prime CDO 2006-2, Ltd., and Triaxx Prime CDO 2007-1,
Ltd.; TIG Securitized Asset Master Fund LP.

2 of 7

50973/2016
05/04/2017



(FILED: NEW YORK COUNTY CLERK 05/04/2017 05:08 PM INDEX NO. 150973/2016

NYSCEF DOC. NO. 197 RECEIVED NYSCEF: 05/04/2017
3. The names, address and telephone number of counsel for Petitioner, The Bank of New
York Mellon:
MAYER BROWN LLP

Michael O. Ware

Matthew D. Ingber
Christopher Houpt

1675 Broadway

New York, New York 10019
(212) 506-2500

4. The names, addresses and telephone numbers of counsel for Respondents are:

GIBBS & BRUNS LLP

Kathy Patrick (pro hac vice)
Robert J. Madden (pro hac vice)
David Sheeren (pro hac vice)
1100 Louisiana, Suite 5300
Houston, Texas 77002

(713) 650-8805

WARNER PARTNERS, P.C.
Kenneth E. Warner

950 Third Avenue, 32nd Floor
New York, New York 10022
(212) 593-8000

Attorneys for AEGON and BlackRock Financial Management, Inc.

QUINN EMANUEL URQUHART & SULLIVAN, LLP
Michael B. Carlinsky

Jordan A. Goldstein

David D. Burnett

51 Madison Avenue, 22nd Floor

New York, New York 10010-1601

(212) 849-7000

Attorneys for AIG

-3-
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McKooL SMITH, P.C.

Gayle R. Klein

Robert W. Scheef

Matthew P. Rand

Melody L. McGowin

One Bryant Park, 47th Floor
New York, New York 10036
(212) 402-9400

Attorneys for Center Court, LLC

MOLOLAMKEN LLP
Steven F. Molo

Justin M. Ellis

540 Madison Avenue
New York, NY 10022
(212) 607-8160

INDEX NO.
RECEIVED NYSCEF:

Counsel for Prosiris Capital Management LP and Tilden Park Capital Management LP

MILLER & WRUBEL P.C.
John G. Moon

Sarah L. Ciopyk

570 Lexington Avenue

New York, New York 10022
(212) 336-3500

150973/2016
05/04/2017

Attorneys for Triaxx Prime CDO 2006-1, Ltd., Triaxx Prime CDO 2006-2, Ltd., and Triaxx

Prime CDO 2007-1, Ltd.

HOLWELL SHUSTER & GOLDBERG LLP

Michael S. Shuster

Dwight A. Healy

Brendon DeMay

750 Seventh Avenue, 26th Floor
New York, NY 10019

(646) 837-5151

Attorneys for Federal Home Loan Mortgage Corporation

WOLLMUTH MAHER & DEUTSCHE LLP

Steven S. Fitzgerald

David H. Wollmuth

500 Fifth Avenue

New York, New York 10110
(212) 382-3300
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Attorneys for Blue Mountain Credit Alternatives Master Fund L.P., BlueMountain
Guadalupe Peak Fund L.P., BlueMountain Montenvers Master Fund SCA SICAV-SIF,
BlueMountain Kicking Horse Fund L.P., BlueMountain Logan Opportunities Master Fund

L.P., BlueMountain Foinaven Master Fund L.P., and BlueMountain Credit Opportunities

Master Fund I L.P. (“BlueMountain”)

WOLLMUTH MAHER & DEUTSCHE LLP

Michael C. Ledley

500 Fifth Avenue

New York, New York 10110

(212) 382-3300

Attorneys for TIG Securitized Asset Master Fund LP

5. This appeal is taken from the Decision/Order of Supreme Court of the State of
New York, County of New York (per Hon. Saliann Scarpulla) entered April 5, 2017. Attached
hereto as Exhibit A is a true and correct copy of the Decision/Order.

6. The nature and object of the proceeding, the result reached below, and the
grounds for seeking reversal are set forth below:

On February 5, 2016, Petitioner The Bank of New York Mellon, as trustee or indenture
trustee for 530 residential mortgage-backed securities (RMBS) trusts, filed a Verified Petition,
pursuant to C.P.L.R. Section 7701, seeking judicial instructions on how to distribute $8.5 billion
in settlement proceeds from a global resolution of RMBS repurchase and servicing claims which
received judicial approval in 2015. See In re Bank of New York Mellon, 127 A.D.3d 120, 128
(1st Dep’t 2015).

On May 12, 2016, the Supreme Court issued a partial severance order and partial final
judgment for 512 of the trusts, for which there was no dispute as to payment of the settlement
proceeds. On November 18, 2016, the Court issued a second partial severance order and partial

final judgment for three additional uncontested trusts, leaving 15 remaining trusts for which the

parties disputed the payment methodology.

-5-
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With respect to one of those 15 trusts (CWABS 2006-12), a dispute remained between
Pacific Investment Management Company and TIG Securitized Asset Master Fund LP
concerning whether to characterize the settlement proceeds as a “Subsequent Recovery.” In the
Decision/Order, the Court “direct[ed] the Trustee to distribute the Allocable Share ... as though
it was a Subsequent Recovery, pursuant to the terms of the Settlement Agreement and the PSA
for the 2006-12 Trust.” Decision at 7. This appeal is not brought with respect to the Court’s
foregoing ruling on trust CWABS 2006-12.

With respect to the remaining 14 trusts (the “Fourteen Trusts™)!, a dispute remained
between the senior certificateholders (AIG, AEGON, BlackRock Financial Management Inc.,
and Center Court, LLC), and junior certificateholders (Prosiris Capital Management LP, Tilden
Park Capital Management LP, and BlueMountain) concerning the distribution methodology with
respect to the approximately $500 million in settlement proceeds for those Fourteen Trusts. In
the Decision/Order, the Court directed the Trustee to distribute the settlement proceeds for the

3

Fourteen Trusts “using the pay first, write up second method,” including a calculation that
improperly permits “leakage” of significant portions of the settlement payment to junior
certificateholders. Decision at 17.

AIG appeals the Decision/Order with respect to the Supreme Court’s erroneous ruling

regarding the distribution of settlement proceeds to the CWALT 2006-OA10 and CWALT 2007-

OA3 trusts.

' The Fourteen Trusts at issue in this appeal are CWALT 2005-61, CWALT 2005-69,
CWALT 2005-72, CWALT 2005-76, CWALT 2005-IM1, CWALT 2006-OA10, CWALT 2006-
OA14, CWALT 2006-OA3, CWALT 2006-OA7, CWALT 2006-OAS, CWALT 2007-OA3,
CWALT 2007-OA8, CWMBS 2006-3, and CWMBS 2006-OA5. Of these Fourteen Trusts, AIG
holds certificates in CWALT 2006-OA10 and CWALT 2007-OA3.
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AIG does not, however, appeal with respect to the portions of the Decision/Order
correctly holding “that there is no support in the Governing Agreements for a distribution to
relate back to a prior set of certificate balances.” Decision at 17.

7. Additional appeals are set forth below:

There is no related action or proceeding pending in any court of this or any jurisdiction,
though the approval of the underlying $8.5 billion settlement was the subject of the First
Department’s decision in /n re Bank of New York Mellon, 127 A.D.3d 120, 128 (1st Dep’t 2015).
Dated: New York, New York

May 4, 2017

QUINN EMANUEL URQUHART
& SULLIVAN, LLP

By: /s/ Jordan A. Goldstein
Michael B. Carlinsky
Jordan A. Goldstein
David D. Burnett
51 Madison Avenue, 22nd Floor
New York, New York 10010
(212) 849-7000

Attorneys for Respondents American International Group,
Inc., AIG Financial Products Corp.; AIG Property
Casualty Company, American General Life Insurance
Company; American Home Assurance Company, American
International Reinsurance Company, Ltd.; Commerce and
Industry Insurance Company; Lexington Insurance
Company; National Union Fire Insurance Company of
Pittsburgh, PA; The United States Life Insurance Company
in the City of New York, and The Variable Annuity Life
Insurance Company

-7-
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SUPREME COURT OF THE STATE OF NEW YORK -
NEW YORK COUNTY

PRESENT: SCARPULLA, SALIANN PART 39

Justice

In the Matter of the Application of
INDEX NO. 150973/2016

THE BANK OF NEW YORK MELLON, in its Capacity as Trustee
or Indenture Trustee of 5630 Countrywide Residential Mortgage-

Backed Securitization Trusts, )
' Petitioner, MOTION DATE _ 09/21/2016

For Judicial Instructions under CPLR Article 77 MOTION SEQ. NO. 001
on the Distribution of a Settlement Payment. '

The following papers, numbered 1 to : , were read on this application to/for special proceeding
Notice of Motion/ Petition/ OSC - Affidavits - Exhibits . No(s)
pmewering Afidavis - Exhbts _ e e e ree e nnnaesnseeaaaes o
Replying ‘ ' No(s)

Upon the foregoing papers, it is

ORDERED that the petition is decided in accordance with the accompanying memorandum

decision,

3\3\\\? | MWWMMV/

'3 \SALlAr\rjl SCARPULLA, JSC
1. CHECK ONE : [ ]case bisPoseD [X] NON-FINAL DISPOSITION

2. APPLICATION : [ _]oraNTED [ ]oeENIED [ | GRANTED IN PART OTHER

3. CHECK IF APPROPRIATE : | |SETTLE ORDER [ ] suBmIT ORDER

) [ ]oo NoT posT [ ] FIouciARY APPOINTMENT [ |REFERENCE

150973/2016 THE QANK OF NEW YORK MELLON VS. X Motion No. 001
e 1 of 19
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 39
____________________________ : - S, '

In the Matter of the Application of

THE BANK OF NEW YORK MELLON, in its DECISION/ORDER
Capacity as Trustee or Indenture Trustee of 530

Countrywide Residential Mortgage-Backed Securitization _ Index No. 150973/2016
Trusts, Motion Seq. No. 001

Petitioner,

For Judicial Instructions Under CPLR Article 77
On the Distribution of a Settlement Payment,
-- ——— R ——- --X

HON. SALIANN SCARPULLA, J.:

vPetitioner the Bank of New York Mellon seeks judicial instructions on how to distribute a
portion of the $8v.5 billion settlement payment entrusted to it as trustee of 530 residential mortgage-
backed securities trusts (“the Covered Trusts”.). Certain certificateholders from the various trusts
dispute how the settlemen;t payment should‘be distributed.

In June 2011, the Bank of New York Mellon (“the Trustee”) entered into a Settlement
Agreement on behalf of the Covered Trusts to resolve allegations that Bank of America
Corporation, BAC Home Loan Servicing LP, Countrywide Financial Cérporation, and Countrywide
Home Loans, Inc. breache.d certain representations and warranties contained in the pooling and
servicing agreements (“PSAs”) or sale and servicing agreements and indentures (collectively, “the

Governing Agreements”) for the Covered Trusts.! Under the Settlement Agreement, each of the

' Countrywide Home Loans, Inc. is the originator and seller of the residential mortgage-
backed securities, and Countrywide Financial Corporation is its parent company. BAC Home
Loans Servicing, LP (formerly known as Countrywide Home Loan Servicing, LP) is the master
servicer of the loans, and Bank of America Corporation is its parent company. In July 2008, Bank
of America acquired Countrywide.

150973/2016 THE BANK OF NEW YORK MELLON Motion No. 002 of 19 : ' Page 1 of 18
.
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Covered Trusts is designated to receive a specified portion (an “Allocable Share”) of the $8.5
billion settlement payment. -

Shortly after the seftlement was executed, the Trustee commenced an Atticle 77 proceeding
to obtain court approval of the'Settl'ement Agreement. OnJ anuary 31, 2014, Justice Barbara
Kapnick approved the majority of the Settlement Agreement, with the exception of the release for
loan modification repurchase c?laims. Subsequently, the F irs.t Department affirmed and modified
Justice Kapnick’s decision. to “approve the settlement ih all respects, including the aspect releasing
the loan modification claims.” In re Bank of New York Mellon, 127 A.D.3d 120, 128 (1st Dep’t
2015).

On February 5, 2016, the Trusteé commenced this proceeding seekihg interpretation of the
Settlement Agreement, i.e., specific instructions on how the settlement payment should be
distributed. On that date, I directed any interested persons to submit an answer to the petition by
March 4, 2016. 1 further directed the Trustee to place the settlement payment in escrow during the
pendency of this proceeding. | |

On May 12, 2016, 1 issued a partial severance order and partial ﬁn;ell judgment for five
hundred and twelve of the_ Covered Trusts, fbr which there was no dispute as to payment of the
Allocable Share attributable to those Covered Trusts. On November 18, 2016, I issued a second
partial severance order an;l partial final judgment for three uncontested trusts, CWALT 2007-0OA2,
CWALT 2007-OA10, and CWHL 2006-OAA4. As per the agreement of the Trustee and those
Covered Trusts, the partial judgments direct-ed distribution according to the Standard Intex method. .
Fifteen disputed trusts remain. |

Section 3(d) of the Settlement Agreement states that the ‘Allocable Share for each Covered
Trust shall be distributed “‘_in accordance with.the distribution provisions of the Governing

Agreements . . . as though it was a Subsequent Recovery available for distribution on that

150973/2016 THE BANK OF NEW YORK MELLON Motion No. 0013 ©f 19 : ’ Page 2 of 18
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distribution date.” The Settlement Agreement further provides that — “éfter the distribution of the
Allocable Share” — the Trustee shall “allocate the amount of the Allocable Share for that Covered
Trust in the reverse order of preQiously allocated Realized Losses, to increase the Class Certificate
Balance, Component Balahce, Component Princii)al Balance, or Note Principal Balance, as
appliéable ... to which Realized Losseé have been pfeviou;c,ly allocated . . pursuant to the
Govgrning Agreéments.” -

The above distribution method set forth in the Settlement Agreement — known as the “pay
first, erte up second” method — has been the Trustee’s typlcal order of operations for distributing
payments among certlﬁcateholders Notwithstanding that the Trustee has hls.torlcally utilized this
method, the Trustee claims that a controversy has arisen in ébnne’ction with some of the Covered
Trusts because the pay first, write up second method results in a distribution under which a large
ambunt of the Allocable Share will bypass senior éertiﬁcates, and will be paid out instead to junior
certificates with realized 1o;ses. |

This diétribution rgsult wiil occur for certain Covere'd Trusts that. have an
“overcollateralization” structure. The purpose of oyercollateralization' is.to create a cushion of
.eXcess mortgage loans that will insulate the trust’s certificateholders from losses. At the outset, an
overcollateralized trust sfarts out with an initial principal balance of underlying. mortgage loans that
exceeds the initial principal balance of certificates. The advantage of this strudure is that, in the
event that a mortgage loan defaults and is written off, the remaining mortgage loans are intended to

be sufficient to cover the principal balance of certificates. In general, overcollateralized trusts have

a target amount of overcollateralization, referred to as an overcollate‘ralization target amount.

2 The Settlement Agreement also provides that in the event that the Governing Agreement
does not define “Subsequent Recovery,” the Allocable Share must be distributed “as though it was
unscheduled principal available for distribution on that distribution date.”

4 of 19
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The Trustee asserts that.:thetrusts at issue _are no _longer o_vercollater_alized due to the default
of an uneXpectedly high number of mortgage l’dans,' urhich_ ha\‘/e;elimi‘nat_ed any prevlously existing
cushion of excess loans. In instances.tuhere the pri;nc‘ipal halance of_the_’mcr_tgage loans has fallen
below the principal balance of the certiﬁ'Cates, the trustslekperienced‘w'r_ite.. dovx-/ns to maintain parity
between the loan balances and certificate blalanCes, 2 |

The Trustee explainsth:.owever that under the pay lirst, write up second method, the
overcollateralization targets for the trusts wrll “not be satisfied before the d1str1but10n or after the
distribution, but durzng the distribution "process ~in between step one (payment) and step two
(write up) — [when] the OC Target is temporarlly, and art1ﬁc1ally, met.” The Trustee claims that, as
a result of this temporary and art1ﬁ01al overcollaterallzatlon a large propomon of the Allocable
Share will not pay off the principal balance cf senidr certiﬁcates first, but wrll_ instead pay junior
certificates with realized ldsses. | |

In light of this antrcrpated.outcome the Trustee seeks 1nstruct1ons on Whether the Trustee
should: (1) follow the Settlement Agreement and contlnue its practice « of « pay first and write up
second” but make an-adju‘stment to the _dvercollat_erallzationVin order to _'prevent “leakage” to the
junior.certiﬁcateS' (2) fdllovl/ the Settlement'Agreement and contlnue lts practice of “pay first and
write up second” but make no ‘adJustment to the dvercollaterahzatlon calculatlon thus permlttlng
leakage; or (3) change its v»general crder of (-)_perations‘i.n the Cldvered TruSts to “write up first and
pay second” notwithstanding- the language of vthe _Se_ttlement‘Agreement.--?’

Certiﬁcateholders,_Ame_rican International._ Group, Inc and its afllllates (collectively “AlG”)

and Aegon and Blackrock ';F.inancial Management,, Inc. (“lnstituti'onallnvestors”) argue that the first

3 The petition further seeks: (a) an order that the Court shall retain exclusive jurisdiction over
this matter for the purposes of rendering additional instructions as are necessary or appropriate in
the administration of the Covered Trusts; and (b)-an order barrmg lltlgatlon of the questions raised
herein outside the context of thls proceedmg :

1509732016 THE BANK OF NEW YORK MELLON Motion No. 005 of 18 .~ o Page 4 of 18
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method described above (referred to as the “Standard Intex Method”) should apply. Tilden Park
Capital Management LP (“Tilden Park”), Prosiris Capital Management LP (“Prosiris™), and
BlueMountain Credit Altefnatives Master Fund LP and its affiliates (“Blue Mountain™) argue that
the second method described above should apply. Lastly, Center Court; LLC (“Center Court”)
seeks the third method — write up first and pay second — to be applied. |

The parties raise fw.o iésues. The first issue céncems the CWABS 2006-12 trust, where one
certificateholder has challenged the Settlement Agreément’s choice of di_stri'buting the Allocable
Share as a Subsequent Recovery. The second issue concerns.v‘vhether the Standard Intex method;
the pay first, write up second .fnethod; or the write u_b first, pay second métho_d should apply to the
fourteen remaining trusts (“the Fourteen Trusts™).* )

Discussion

L. CWABS 2006-12 T.rus.t |

Under the Settlement Avgreel.nent, the trust CWABS 2006-12 (“the ‘2006-12 Trust”) is
designated to receive approximately $62 million d.dllars as its Allocablé Share. Section 3(d) of the
Settlement Agreement states that the Trustee shall distribute the ‘Allocable Share according to the
distribution provisions of thé Governing Agreemeﬁts ‘fas though it was a Subsequent Recovery
available for distribution oﬁ that distribution date.”

TIG Securitized Asset Mastér Fund LP (:“TIG”) objects to the distribﬁtion of the Allocable
Share as a Subsequent Recovery.‘ Specifically, TIG contends that treating the Allocable Share as a
Subsequent Recovery is a violation of the 2006-12 Trust’s Governing Agreement, and the

Allocable Share must instead b_e treated as Excess Cash Flow.

4 The Fourteen Trusts are: CWALT 2005-61, CWALT 2005-69, CWALT 2005-72, CWALT
2005-76, CWALT 2005-IM1, CWALT 2006-OA10, CWALT 2006-OA14, CWALT 2006-OA3,
CWALT 2006-OA7, CWALT 2006-OA8, CWALT 2007-0OA3, CWALT 2007-0A8, CWMBS
2006-3, and CWMBS 2006 OAS '

150973/2016 THE BANK OF NEW YORK MELLON . Motion No. 00§ of 19 ‘ Page 5 of 18
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In opposition, Pacific Investment Management Company LLC (“PIMCO”) and Center Court
argue that TIG’s objectidn should be precluded becauée it is untimely, barred by res judicata, and
not within the scope of this proceeding. They also argue that treating the Allc;i:able Share as a
Subsequent Recovery does not violate the 2006-12 Trust’s Governing Agreement.

Center Court and PIMCO contend that TIG failed to raise its objection in- this proceeding
until June 27, 2016. Although Center Court and PIMCO argue that TIG’s opposition should be
stricken as untimely, I accept TIG’s opposition pape.rs.. At the June 22, 2016 court conference, TIG

and PIMCO informed me that they intended to submit papers by June 27, and I agreed to accept

their papers by that deadline.

Next, PIMCO argues that the doctrine of re& jitdicata bars TIG’s objection because it couid
have been raised in the prior Article 77 proce.eding before Justice Kapnick. Res judicata bars a
party from litigating “a claim \&ihere .a judgment ori_the merits exists from a prior action between the
same pariies involving the same subject matter.” In r_é Hunter, 4 N.Y.3d 260, 269 (2005). Res \
Judicata generally precludes “claims actually litigated,” but also applies to “claims that could have
been raised in the prior litigation.” Id.

To determine whether a claim is barred by res judicata, our courts apply a transactional

analysis approach which holds that “once a claim is brought to a final conclusion, all other claims

arising oilt of the saine transaction or series of treirisac'tions are barred, even if based upon different
theories or if seeking a différent remedy.” O ’Br.z'en v. City of Syracuse, 54 N.Y.2d 353, 357 (1981).
The purpose of the res judicata doctrine is “to prQ\./i.de finality in the resolution of disputes™ and is
based on “[c]onsiderations of judiciai econOniy as vxiell as fairness to the parties;” Reilly v. Reid, 45
N.Y.2d 24, 28 (1978).

TIG raises an'objection to the Settlement Agreement here that ii did not raise in the prior

Article 77 proceeding. In the prior proceeding, the Court determined that “a full and fair

150973/2016 THE BANK OF NEW YORK MELLON Motion No.00% of 19 ' Page 6 of 18
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opportunity” had been offered “to all Potentially Interested\Persons, including the Trust
Beneficiaries, to make their views known to the Court, to object to the Settlement and té the
approval of the actions of the Trustee in entering into the Set_tlément Agreement, and to barticipate
in the hearing thereon.” In re Bank of N. Y Mellon., 42 MISC 34 1237(A) at 14 (Sup. Ct. New York
County 2014). Because TIG hadb a full and fair oppbrtunity to raise its objection to the Settlement
Agreemeﬁt’s terms in the prior proceeding, ﬁG’s objection in this proceeding is now barred by res
Judicata.’

As no other certificateholder raises an objectioh to the distributibrg of'the Allocable Share as
a Subsequent Recovery, I direct the Tru'_stee to distribute the Allocable Share for the 2006-12 Trust
as though it was a Subsequent Recovery, pursuant to the terms éf the Settlement Agreement and the
PSA for the 2006-12 Trust.
II.  The Fourteen Remaining Trusfs

In regards o the Fourteen Trusts, the pérties dispute whether the Allocable Share should be
distributed according to: (1) the Standard Intex method; (2) the pay ﬁfst; write up second method;
or (3) the write up first, pay second method. ’A

The Settlement Agreement sets fo_fth two 6perati§ns that the Trustee must follow in
distributing the Allocable S.hare for each of thévFoufteen Trusts. First, the S¢ttlement Agreement

states that the Trustee shall distribute the Allocable: Share to certificateholders “in accordance with

* TIG argues that treating the Allocable Share as a Subsequent Recovery is a violation of the
2006-12 Trust’s Governing Agreement. Even if I were to entertain the merits of this argument, I
find it to be unpersuasive. Although TIG is correct in pointing out that the Allocable Share does
not fit within the definition of “Subsequent Recovery” as it is not a recovery on a liquidated
mortgage loan, the Allocable Share is nevertheless to be distributed “as though it was a Subsequent
Recovery.”
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the distribution provisions of the Governing Agreements . . . as though it was a Subsequent
Recovery available for distribution on that distribution date” (emphasis added).

Second, the Settlement Agreement directs the Trustee to i‘allocate the aniount of the
Allocable Share for that Covered Trust in the reverse order of previously allocated Realized Losses,
to increase the Class Certificate Balance, Component Balance, Component Principal Balance, or
Note Principal Balance, as applicable . . . to which Realized Losses have been previously allocated

. pursuant to the Governing Agreements.”

The parties do not dispute that the distribution provisions in the Settlement Agreement direct
the Trustee to pay out the Allocable Share first, and then to write up the cer‘riﬁcates in the amount
of the Allocable Share as described above. To perform the first operation, the Trustee must pay the
Allocable Share as though it was a “Subsequent Recovery,” as that term is defined by the
Governing Agreements. Each of the Fourteen Trusts have a Governing Agreement with slightly
different terms. As the parties have not pointerl out any signiﬁcaint differenees between the
Governing Agreements, I treat them similarly. |

Each of the fourteen Governing Agreements contain a ‘;Section 4.02 - Priorities of
Distribution,” which sets forth the ordervo'f distribution of the trust’s funds among the certificates on
a monthly basis. The amounts available to be distrionted each month are célled “Available Funds.”
Available Funds consists of certain amounto held in the trust’s Certificate Account, including
payments of principal and interest from the underlying mortgage loans.® Available Funds also
include Subsequent Recoveries, which are typically unexpected recoveries-from mortgage loans

_ .
that have been previously liquidated. -

sSee e.g., CWALT 2005-61, Section 3.05.
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Section 4.02 proilides that Available Funds are to be distribated to certificates in the
following general order: (I) interest; (2) pfincipal in an amount called “tﬁe Principal Distribution
Amount”; and (3) unpaid realized losses. Available Funds are distributed on a regular distribution
date each monfh, which is usually the 25 Qf the month.

Because the Settlement Agreement requires the Allocable Share to be treated as a
Subsequent Recovery, the Allocable Share must first flow into Avéi.lable Funds, ahd then be
distributed in the order established by Section 4.02. The parties do _not dispute the portion of the
Allocable Share that will be paid for the first category for distribution — interest.

The main dispute between the parties concerné how much of the Allocable Share will be
apportioned to the second category for distribution — the Principal Distribution Amount. Funds that
fall within the Principal Distribution Amount are generally paid out to certificates in order of
seniority until their eertiﬁcate balances equal zero.” .

The express deﬁnition for “Principal Distribution Amount” is: “the excess, if any of (1) the
aggregate Class Certiﬁcate Balance of the Certificates rlelated to such Loan-Group immediately
prior to such Distributioﬁ Date,. over (2) the excess, if any, of (a) the aggregate Stated Princz’paf
Balance of the Mortgaée Loans in that Loan Group.a.ls» of the Due Date in the month of that

Distribution Date (after giving effect to Principal Prepayments received in the related Prepayment

Period), over (b) the Group 1 Overcollateralization Target Amount or the Group 2

" The PSAs contain specific directions regarding how the Principal Distribution Amount
must be distributed. For example, the PSA for CWALT 2005-69 states, at Section 4.02, that the
Principal Distribution Amount shall be paid sequentially: “(i) to the Class A-R Certificates, until its
Class Certificate Balance is reduced to zero; (ii) concurrently, to the Class A-1, Class A-2 and Class
A-3 Certificates, pro rata on the basis of their respective Class Certificate Balances immediately
prior to such Distribution Date, until their respective Class Certificate Balances are reduced to zero;
and (iii) sequentially, to the Class M-1, Class M-2, Class M-3, Class M-4, Class M-5 and Class M-6
Certificates, in that order, until their respective Class Certificate Balances are reduced to zero.”

7
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Overcollateralization Target Amount, as the case may be, for such Distribution Date” (emphasis

added). CWALT 2005-61 PSA.®

Under this deﬁnitiori, the Principal Distribution Amount has thrée components: (1) Class
Certificate Balapce (“Certificate Balance™); (2) Stated Principalv Balanc¢ of the Mortgage Loans
(“Loan Balance™) and (3) the'Overcolléteralization. T arget Amount (“OT Target”). In other erds,

the Certificate Balance is the amount of principal owed on the certificates; the Loan Balance is the

unpaid principal balance on the mortgage loans securing the certificates; and the OT Target is an
established target for the Loan Balance to exceed the Certi_ﬁcate Bal_a‘nce..’

Tilden Park, Présiris, and Blue Mountain COnteﬁd that the Principal Distribution Amount is
. calculated using the certificate balances “irr;mediately prior” to the Distribution Date, as expressly
stated in the Principai Distribution Amount_deﬁnitién. They further ass'eff that the Principal
Distribution Amount shou}d be calculated uéing the simplified form‘ula:” Cv_v.ertiﬁcate Balance less (-)
Loan Balance plus (+) OT Target.
| o In contrast, AIG .and the Institutional Investors vargu.e that the Principal Distribution Amount
should be calculated using certificate bglanceé that have first been adjusted upward in the amount of
the Allocable Share on the Distributi.on Dat'e_‘, and th_e Principal Distribu’tion Amount should then be
paid out based on pre-distribution certiﬁcaté: balanc;és. AIG and the Institutional Investors argue
that this distribution method is.conSist.ent with the text of the Governing Agreements, as Well as.the
overcollateralization and subordination features of the Fourteen Trusts.

Center Court agrees with AIG and the Institutional Investors that the Principal Distribution
Amount should gccoﬁnt for thé amount of the Allocéble Share. However, Center Court argues that

the Governing Agreements require a write up first, péy' second distribution. First, Center Court

¢ The PSAs for the other thirteen trusts at issue contain substantially similar definitions for
Principal Distribution Amount. B
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asserts that Available Funds must exclude a Subsequent Recovery in the month that it is received
because it falls within the “Amount Held for Future Distribution.” Second, Centef Court claims
that, even though a Subsequent Recovery is withheld for distribution in the month it is received, a
Subsequent Recovery mﬁ-s"t be allocated to increaise c@tiﬁcaté balances in the month that it is
received. As a result o:f this timing, Centef Court conclﬁdes that certificate balances must be
written up first in the amount of thé Allocable Share, and then distributed to ceﬁiﬁcates.

The practical difference between the parties’ ‘positions is that: (1) under Tilden Park,
Prosiris, and Blue Mountain’s ihterpretatidn, the Principal Distribution Amount essentially equals
the OT Target, and (2) 'unde.r'AIG, the Institutionai Iﬁvestors, and Center Court’s interpretation, the
Principal Distribution Amount essentially equals the Allocablé Share plﬁs the OT Target.

An illustration of the_'difference between tﬁ_e two positions follows. Assuming that a trust’s
Allocable Share is $56 million, and its OT Target is $6.3 million,’ under the pay first, write up
second method, the Principal Distribution AmOuht is equal to the Certificate Balance minus (-) the
Loan Balance plus (+) the OT Target. Because'the_ Certificate Balance and Loan Balance are equal
(due to the lack of overcollateralization), the_Prinéipal-jDistribution Amount equals the OT Target,
i.e., $6.3 million. | | |

Under the Standard Intex method, the Pfincil;al Distribution Amount is .equal to the
Certificate Balance plus (w.t) the Allocable Share.minus (-) the Loan Balance plus (+) the OT

Target.'® Again, as the Certificate Balance and the Loan Balance are equal and cancel each other

9 The example of Alchable Share and OT Targét amounts are taken from AIG’s
memorandum of law. . ) :

1 In its memorandum of law, AIG argues that the Standard Intex method should apply and
cites to the affidavit of James K. Finkel, which contains a formula for calculating the Principal
Distribution Amount, i.e., (Certificate Balance + Allocable Share) — (Loan Balance — OT Target).
This formula can be simplified to Principal Distribution Amount = Certificate Balance (+)
Allocable Share (—) Loan Balance (+) OT Target, as shown above.
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|

effectively, the Principal D'is_tribution Amount equals the Allocable Share plus (+) the OT Target —
i.c., $56 million + $6.3 million, or $62.3 million." |
| Thus, under the pay ﬁfst, write up second distribution méthod, the Principal Distribution
Amount is $6.3 million, which goe§ to pay sénior investors until their certificate balances equal
zero, with the remainder éf the Allocab1¢ Share to. pay certificates with realized losses in order of
seniority. | | |
However, under the Sfandard Intex method, tﬁe Princip}al Disfribution Amount is $62.3
million, which means th-aftthe entire Aliocable Share reinaining after interest goes to pay investors
in order of seniority until their certificate balances equal zer;). As shown by this example, the
parties’ positions reéult in 5 significant disparity in .h.ow the Allocable Share is distributed.
A'lth'ough the parties: sharply dispﬁte how the Principal Distribution Amount should be
calculated, the Governing Ag‘réement provides a straightforwaf;lldirective regarding the amounts
that need to be gathered, addéd together, and subtracted iﬁ order to calculaté_ the Principal
! Distribution Amount. The.definition of .‘the Principal Distribution Amount states that it is the
amount equal to the excess of the “Class Certiﬁ'caf_e Balance . immediate.ly‘ prior to such
Distribution Date” over the excess of t_h¢ “Stated Principal Balance of the Mortgage Loans” over

the Overcollateralization Target Amount, i.e., Certificate Balance less (-) Loan Balance plus (+) OT

Target — the same formula put forth by Tilden Park, Prosiris, and Blue Mountain.'? As the

Governing Agreements eXpressly indicate how to calculate the Principal Distribution Amount, the

' Center Court’s method results in the same Principal Distribution Amount as the Standard
Intex method. However, the Allocable Share is added first to increase the Certificate Balance
amount, rather than separately adding in the Allocable Share as under the Standard Intex method.

12 More specifically, this equation is derived from Certificate Balance — (Loan Balance — OT
Target).
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Trustee must follow this deﬁnition to calculate what polrtio'n' of theAlloeabl_,e: Share must be
distributed to certlﬁcateholders as the Pr1nc1pal Dlstrlbutlon Amount | '

AIG and the Instrtutlonal Investors argue that the text. ouercollaterallzauon and
subordination features of the Fourteen Trusts-. 'Govermng Agreements requlre the Trustee to
distribute the Allocable Share using the Standard Intex method The Standard Intex method,
however, adds an extra step - the addrtlon of the Allocable Share — that is not reflected anywhere in
the definition of the Pr1n01pal Distribution Amount Whrle AIG and the Instltutronal Investors
assert that the text of the Governmg Agreements support drstrrbutlon accordmg to the Standard |
Intex method there is no textual basis in the Governlng Agreements for addmg the Allocable Share
to the calculation of the Prineipal D_istribution Amount. |

I fully agree wrth AIGnrand the InstitutiOnal InVestors that' the oyercollateralization and
subordination features of the -Governing Agreements are designed to proteet senior investors and
ensure that they are pard the1r prlncrpal ﬁrst However the partres pla1nly understood when the)r
negotiated the Settlement Agreement that. there could be 1nstances where the Govermng |
Agreements’ general subordinatio_n ‘sc’heme may not apply,‘ Indeed, at _oral.argument on August 31,
2016, the Trustee’s eounsel eXpressly admitted 'tha‘t “Section 3(d)(1) of the[v.settlement agreement
provides that, ‘once the allocable shares has h1t those accounts the trustee shall d1str1bute itto -
investors in accordanc.e with the d1str1but10n prov151ons of the governlng agreements ~So that it
was our understandmg, then and now, that there could be dlfferent results obtalnmg a (src) dlfferent
trusts. o

Further, Trustee’s eounsel statedAf-‘[t]hese.are ~ with the_se” oomm'on iaw PSAs are basically‘
all equity rather than deht? but most of them ~vl.o.ok like_ debt. ThlS is the one .th.at vlooks like equity.
And so the settlement agreement does contemp_iate what_}l‘classes other __than the highest most might
get some. And it draws the ._li'ne below Whieh_they won’t go ,'_".ﬁ .-"[depending on] [w]hatever the PSA
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or the indenture said.” _Accordingly, the general intent of the Governing Agreements to protect
senior ceftiﬁcateholders' over junior certificateholders doesv not operate to overridé the plain and
unambiguous terms.of the Settlelﬁent Agreeme\nt, which directs that the Alloéable Share must be
| distributed as a Subseci}ﬁeht Rlecover_y.b
i In addition, I find Center Court’s argument er a write ub first, pay‘second diétribution
mét_hod to be unpersuasive. Though Center Court correctly points out that the.deﬁnition of
“Availabie Funds” excludes the “Amo_ﬁnt Held for Distril;ution,” the Settlement Agreement
expressly requires thé Allocable Share to be treated as though it were a Subsequent Recovery
available for distribution on the Distribution Datg._ The Allocable Share flows into Available
Funds, and is not an Amount Heid for Distribution tﬁét Will be distributed in the following month.‘
Further, contrary to Center Court’s interpretation, the.Governing Agree'mgnts require the Principal

Distribution Amount to be calculated using certificate balances immediately prior to the

Distribution Date, and not as of any date.

As an alternative argument, AIG contends fhét the Settlement Agreement and Governing
Agreements are ambiguous. AIG. assérts that the Céurt should interpret the Settlement Agreement
and the Governing Agi‘eements in keeping with the .“clear intent of the parties. . . that tﬁe most
senior tranches are paid first and the more junior trénches would generally recei\./e nothing from the
settlement.” However, because the Settlement Agr‘éement and Governing Agreements are clear
regarding how the Allocable Share must be distributed and how fhe corresponding Principal
Distribution Amount must be calculated, 1 declin'e_. to find an ambiguity in the agreements. “Courts
should not strain to ﬁ:nd contractual ambiguities where thesf do not exist.” Diaz v. Lexington
Exclusive Corp., 59 A.D.3d 341, 342 (1st Dep’t 2009).

AIG further contends that distributing a éigpiﬁcant portion of the Allocable Share to junior

certificates with realized losses must be avoided because it is a commercially absurd result. AIG
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appears to argue that, in hght of this absurd result, the Court should supply terms to the Settlement
Agreement and Governing Agreements to ensure that the Allocable Share is distributed pursuant to
the Standard Intex method.

Under New Yer_k law, even in the .absence of'a claim for refermation, courts “may as a
matter of interpretation .earry out the intention of a contract by transposing, rejecting, or supplying
words to make the meaning of the contract more clear.” Wallace v. 600 Partners Co., 86 N.Y.2d
543, 547 (1995). This “approach is appropriate only‘ in those limited instances where some
absurdity has been identified or the contract would otherwise be unenforceable either in whole dr in
part.” Id.

Here, it is neither an absurd or unenforceable '_reeult' that the Principal Distrihution Amount
calculated under the Governing Agreements may be small in proportion to the entire amount of the
Allocable Share, resulting in the majority of the Allocable Share to be distributed to certificates
with realized losses, particularly beca_dse-the parties‘ anticipated that this result might occur. Even if
this distribution can be characterized as unusual, terms that are “novel or unconventional” do not
render a result absurd. Wallace, 86 N.Y.2d at 548; Jade Realty LLC v. Citigroup Comméreial
Mortg. Trust 2005-EMG, 20 N.Y.3d 881, 884 (2012). Moreover, it is not absurd that, once the
Principal Distribution Amount is distril_)uted, it is in fact the senior certificates with realized losses
that will be paid first before junior certificates with realized losses.!3

Lastly, AIG and the Institutiorial_ Investors argue that the Settlement Agreement’s purpose

will not be achieved if the Allocable Share is primarily distributed to junior certificates with

3 See, e.g., CWALT 2005-61 PSA, Section 4.02(a)(4) states that the remaining Available
Funds shall be distributed “sequentially, to the holders of the Class 1-A-1, Class 1-A-2, Class 1-A-
3, Class 1-M-1, Class 1-M-2, Class 1-M-3, Class 1-M-4, Class 1-M-5 and Class 1-M-6 Certificates,
in that order, in each case in an amount equal to the Unpaid Realized Loss Amount for each such
Class.” -
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realized losses. They argue that the purpose of the Settlement Agreement is to compensate
certificateholders for past and future losses caused by the allegea breaches of representations and
warranties, but that the pay first, write up second method will result in a distribution based
primarily on past losses only.!*

While I understand that the plain language of the Settlement Agreement and Governing
Agreements do not reflect the senior certificateholders’ belief as to how Allocable Shares would be
distributed with respect to these few trusts, I may not look beyond the four corners of the relevant
agreement to determine the parties’ intent, when the contract language itself is clear.'> Where the
“parties set down their agreement in a clear, complete document, their writing should as a rule be
enforced according to its terms. Evidence outside the four corners of the document as to what was
really intended but unstated or misstated is generally inadmissible to add to or vary the writing.”
W.W.W. Assocs., Inc. v. Giancontieri, 77 N.Y.2d 157, 162 (1990); Vision Dev. Grp. of Broward
VCty., LLC v. Chelsey Funding, LLC, 43 A.D.3d 373, 374 (1st Dep’t 2007). In the interpretation of

contracts, our courts are concerned “with what the parties intended, but only to the extent that they

“The parties argue that statements made by Trustee’s counsel Jason Kravitt in the prior
Article 77 proceeding support their various arguments. In the prior proceeding, Kravitt stated:
“[t]he way we wrote the Settlement Agreement is that it’s the tranches who are most senior who
suffered losses who get the cash first, therefore, the people who are holding subordinated and most
subordinated tranches, likely, will not get any cash out of the settlement if the losses in the
settlement went to any of the senior level tranches . . . [W]e also set in some rules to make sure that
subordinate tranches didn’t get money before senior tranches.”

15 AIG and the Institutional Investors also argue that distributing a significant portion of the
Allocable Share to junior certificates with realized losses is unfair because a settlement payment
distributed over several months would not have resulted in the majority of the Allocable Shares to
be distributed to junior certificateholders. As discussed above, it is in fact senior certificates with
realized losses that will be paid before junior certificates with realized losses. In addition, the
parties clearly knew that the Allocable Shares from the Settlement Agreement were enormous lump
sums that would flow into the trusts, but they did not write the Settlement Agreement to account for
this potential outcome.
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evidenced what they 1ntended by what they wrote.” Rodol itz v. Neptune Paper Prods 22 N.Y. 2d
383, 387 (1968) (internal c1tat10n omitted) | | _ | | |

The parties to the Settlement Agreement. undoubtedly set out to create one global settlement
to resolve the claims of 530 trusts, each with. differi»ng Govermng Agreements. Through
undoubtedly dlfﬁcult and lengthy negotlations the partles chose the deﬁned term “Subsequent |
Recovery” as set forth in the differing PSAs —a chorce that is respon51ble for the outcome in this
decision. ‘ o | | |

In interpreting contracts. courts.‘ look “to the .ohje.ctive meaning Of » contractual language, not
to the parties’ 1nd1v1dual subJective understandlng of it.” Ashwood Capzz‘al Inc 99 A.D.3d at 6.
Our courts “apply this rule with even greater ‘force” .— in cases like this one - 1nvolv1ng

commerc1al contracts negot1ated at arm .s length by sophisticated counseled busrnesspeople ” 1d.

Upon careful examination of the plam language of the Settlement Agreement and Governing
Agreements, [ find that the1r obj ectlve meanmg is to dlrect the Trustee to distribute the Allocable
Shares for the Fourteen Trusts using the pay first,'write up second method, which 1ncludes the
calculation of the Principal Distribution ‘Amount pursuant to the terms of;the Governing
Agreements. | | |

Tilden Park ananrosiris also request that the Tru-steedis_tribute' the?:’Allocable Shares for the
Fourteen Trusts as of l?"e_bruary 25, 201_16» _ the neiit di’st'_r:ihution date after thi.s.proceeding yvas
commenced. They .argue that l should direct distribution as of this date hased on the Institutional
Investors’ attempt to delay this proceedmg in order to dlvert payment to themselves |

T agree w1th AIG and the Institutional Investors that there is no support in the‘Governmg
Agreements for a distribution to relate back toa prior set of c_ertiﬁcate'balances. Further, I note that
the two partial judgments previoursly entered in this p‘roceedi_ng directe‘d distribution as of the next
available distribution d’ate,_,and did not re-latev; back to February'2016.. I do_"not find any reason to
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depart from that procedure in this cese. I therefore direct the Trustee to d.ist.ribute the Allocéble
Share for ‘the Fourteen Trusts on t’he next avaiiable distribution date, in accordance with this
decision.

Lastly, I deny the petitioner’s request fori (@) ‘an order that the CO}th shall retain exclusive
jurisdiction over this matter fo'r. ehe purpc;ses of rendering additional instruetiqns as are necessary or
appropriate in the administration of the Covered "I.“rusts; and (b) an order barring litigation of the

questions raised herein outside the centext of this pcheeding. If the parties need additional
| instructions or an order barring further litiga_ltion of.ftl.‘le questions-raised here, the parties_may seek
| such relief as necessary. | U
: In accordance with the foregoing, it is he're_by:'v_
| ORDERED that the branch of the Barik of New York Mellon’s petition seeking judicial
instructions related to CWABS 2006-12 is severed and g_rarited as described above; and it is further
ORDERED that the branch of the Bank of New York vMellon’s» petition s_e_eking judicial
instructions related to CWALT.2005-61, CWALT 2005-_69, CWALT 2005—7V2, CWALT 2005-7 6,
CWALT 2005-IM1, CWALT 2006-OA10, CWALT_2006-OA14, CWALT 2006-OA3, CWALT
‘ 2006-OA7, CWALT 2006—OA8, CWALT 2007-OA3, CWALT 2007-0A8, CWMBS 2006-3, and
CWMBS 2006—OA5 ié} severed‘and granted as descf’ibed ébox}e." |
Settle judgments. |

This constitutes the decision and order of the Court.

oATE: 3\3\\'\1
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