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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK : PART 39

IN THE MATTER OF THE APPLI CATI ON OF THE
BANK OF NEW YORK MELLON, (as Trustee
under various Pooling and Servicing
Agreements and | ndenture Trustee under
various | ndentures),

Petitioner,
| ndex No.
651786/ 11

for an order, pursuant to CPLR Section

7701, seeking judicial instructions and
approval of a proposed settlenent.
_______________________________________ X
July 9, 2013
60 Centre Street
New Yor k, New York
BEFORE HONORABLE BARBARA R KAPNI CK, JSC

APPEARANCES

MAYER BROWN LLP
Attorneys for
16675 Br oadway
New Yor k, New York 10019

BY: MATTHEW D. | NGBER, ESQ
CHRI STOPHER J. HOUPT, ESQ
KAYLAN LASKY, ESQ
VIRG NI A PALI TZ, ESQ
- and-

DECHERT LLP
1095 Avenue of the Anericas
New Yor k, New York 10036

BY: HECTOR GONZALEZ, ESQ.

MAURI Cl O ESPANA, ESQ
REBECCA KAHAN, ESQ

Bank of New York Mel |l on
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J. Kravitt - by Respondent - Cross/M. Reilly

t hey woul d support it in the absence of sonethi ng happeni ng

afterwards. So | don't see why, since that is part of the

Fi nal Judgnent, that woul d not be appropriate to inquire

about .

M5. PATRI CK:  Your Honor, | conpletely understand
the propriety of
My point,

whet her these events constitute an event that would all ow

I nqui ring about the further assurances

cl ause. however, is if M. Reilly is asking

the trustee out fromunder the further assurances, he

shoul d phrase the question within the anbit of that. What

he is really doing is linking two different periods of

time. You didn't consider this at the tine you entered

into this settlenent, and that is the inproper nature of

t he question.

THE COURT: Okay. Well, again, I'mnot sure if |

heard it that way, but if you will make sure that you limt

your questions that you're asking nowto -- | think you're

tal king about this, further assurances.

MR. REILLY: |'mtalking about this clause in the

i npl ementation of it at this tine.

THE COURT: Al right. So ask another question.

Q You understood, M. Kravitt, when this settlenment was
submtted to the Court that there was a five-year period of

time that the parties agreed to that it could take to get
approval , correct?

Laura L. Ludovico, SCR
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J. Kravitt - by Respondent - Cross/M. Reilly
A That is what we negotiated. | hope we don't reach
five years.
MR REILLY: | will nove to strike your "I hope."
Q And | take that as a "yes" answer, is that a fair

characterization of what you just said?
A Coul d you repeat the question?

Q As part of --

THE COURT: Just leave it. Just leave it and go
on.

MR REILLY: Al right.

THE COURT: |'mnot striking it. Just go on.
Q Al'l the parties knew that between June 29th of 2011,

and Decenber 31st of 2015, that there was going to be a period

of time that the settlenment m ght not yet be approved?

A Correct.
Q And, in fact, the parties agreed that it was -- that,
if, in fact, the Settlenent Agreenent didn't get approved in

sonme regard, the parties could renegotiate the Settl enent
Agreenment for a period of time?

A They could try to negotiate it.

Q And in that process, fromthe tine of the filing to
the tine of Decenber 31st of 2015, the trustee didn't negotiate
any protection for the dollars that were going to be invol ved,
right, there's no interest building to the benefit of the
trusts, correct?

Laura L. Ludovico, SCR
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J. Kravitt - by Respondent - Cross/M. Reilly
That is correct.

And was there any discussion about that?

Yes.

And Bank of Anmerica refused to do it, right?

> O >» O >

Correct.

Q The trustee knew that, in fact, additional infornmation

was goi ng to devel op post-June 29, 2011, correct?

A Correct.
Q And the trustee knew that when Bank of Anmerica asked

it to, in essence, agree that no matter what happens between
that tinmeframe and when the Court reviews it, to not use that
to work against the settlenment, as you said, the trustee was

not very happy about that, correct?

MR. GONZALEZ: (Objection, Your Honor. This
docunent speaks for itself and to m scharacterize it, |
believe is an inappropriate line of questioning for this
witness. It's not anything -- it's specific to this
Furt her Assurances O ause, so if he is asking about that,
fine, but if he is asking about something el se, then that
is a different area.

MR REILLY: | have the docunent up. It doesn't
speak for itself, because docunents don't speak for
thenselves. If this wtness thinks |I'm m scharacterizing
it, he not only sawit, he agreed with it, so |I'm not
m scharacterizing it.

Laura L. Ludovico, SCR
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK : PART 39

IN THE MATTER OF THE APPLI CATI ON OF THE
BANK OF NEW YORK MELLON, (as Trustee
under various Pooling and Servicing
Agreements and | ndenture Trustee under
various | ndentures),

Petitioner,
| ndex No.
651786/ 11
for an order, pursuant to CPLR Section
7701, seeking judicial instructions and
approval of a proposed settlenent.
_______________________________________ X
July 12, 2013
60 Centre Street
New Yor k, New York
BEFORE HONORABLE BARBARA R KAPNI CK, JSC

APPEARANCES

MAYER BROWN LLP
Attorneys for Bank of New York Mell on
16675 Br oadway
New Yor k, New York 10019
BY: MATTHEW D. | NGBER, ESQ
CHRI STOPHER J. HOUPT, ESQ
KAYLAN LASKY, ESQ
VIRG NI A PALI TZ, ESQ
- and-
DECHERT LLP
1095 Avenue of the Anericas
New Yor k, New York 10036
BY: HECTOR GONZALEZ, ESQ.
MAURI Cl O ESPANA, ESQ
REBECCA KAHAN, ESQ

Donna Evans, O ficial Court Reporter
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Kravitt - Petitioner - Cross/ M. Pozner

four.
Q What this does is it says: |If there is a covered

trust in which there is a third party financial guarantee to

any tranche in the trust, and that financial guarantee --

what did you understand the financial guarantor woul d have
to do to satisfy Bank of Anerica?

A Vell, I don't know what they'd have to do to
satisfy Bank of America, but | surm sed that they would have
to reach sone sort of agreenent with Bank of America with
regard to the rights they had with regard to breach of
war r ant ee.
the Court if that does not

Q And -- well, tell

happen, what is excluded under this section of the

settlenent agreenent is not the noney that would go to that

tranche, it is all the noney that would be payable to that
trust?

A That's right.

Q So that Bank of America would be able to exclude
all tranches of a trust even if only one were the subject of
this provision?

A That's right.

Q Did you ask for a list from Bank of Anerica of how
many tranches this mght apply to and how many trusts m ght
be excl uded?

Oficial

Donna Evans, Court Reporter



slcoggins
Highlight


10:12:32

© o0 ~N oo o b~ w Nk

10:12:52 10
11
12
13
14
10:13:08 15
16
17
18
19
10:13:24 20
21
22
23
24
10:13:35 25

26

1822

Kravitt - Petitioner - Cross/ M. Pozner

A | did ask them how many trusts m ght be excl uded.
Q And t he nunber?
A | remenber the nunber. | think that

don' t if they

were all excluded and the trusts that were excluded were
proportionately simlar to the trusts that stayed in it we
reduced the settlement about a billion dollars.

Q How rmuch, sir?
A About a billion dollars.
Q A billion dollars?
A Right. But it wouldn't reduce the settlenent a
penny for any trust who stayed in the settlenent as to what
t hey woul d have received if all those other trusts had
stayed in the settl enent.

Q I

single tranche were covered by this third party an agreenent

understand that. But as to any trust or even a

was not reached that entire trust, all of the certificate

hol ders lost all rights to any noney from --

M5. PATRICK: Qojection.

MR, GONZALEZ: (bjection, your Honor.

MS. PATRICK: They retained their clains if

they are out of the settlenent, that's just m sleading.

THE COURT: He's asking himthe question so

['Il et the witness answer.

THE WTNESS: Could you repeat the question?

Q Sure. If even a single tranche in the trust was

Donna Evans, O ficial Court Reporter
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: TRI AL TERM PART 39

- - - - - - o - - - -4 oo - - - X
I N THE MATTER OF THE APPLI CATI ON OF
THE BANK OF NEW YORK MELLON, (as Trustee
under various Pooling and Servicing
Agreenents and I ndenture Trustee under
various | ndentures),
Petitioner,
| NDEX NO.
651786/ 11

for an order, purusant to CPLR 87701, seeking
judicial instructions and approval of a
proposed settl enent.
T ¢

60 Centre Street
New Yor k, New Yor k 10007
SEPTEMBER 17, 2013

BEFORE:
HONORABLE BARBARA R. KAPNI CK,
Justice

APPEARANCES:

MAYER BROWN, LLP

Attorneys for the Petitioner

Bank of New York Mellon

1675 Broadway

New York, New York 10019-5820

BY: MATTHEW D. | NGBER, ESQ
CHRI STOPHER J. HOUPT, ESQ
KAYLAN LASKY, ESQ
VIRG NI A PALI TZ, ESQ

- and -

DECHERT LLP

Attorneys for Petitioner

1095 Avenue of the Americas

New York, New York 10036

BY: HECTOR GONZALEZ, ESQ
MAURI Cl O A. ESPANA, ESQ.
REBECCA KAHAN, ESQ
JAMES M McGUI RE, ESQ.
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Bonnie Piccirillo - Oficial Court Reporter
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correct?
A

Q
A

Q

project was Jason Kravitt;

Dr. F. Sabry - By Respondent - Direct/Rollin

Now, you were told to stop working on your project;

That's correct.
And it still hasn't been done?
Still has not been done.
And the person who told you to stop working on your
right?

That's correct.

Q And that happened in July or August of 2011; right?

A That's right.

Q And that's because what he told you was that things
were not noving as fast as they had hoped for; right?

MR HOUPT: Obj ection. Hearsay.

A | don't recall --

THE COURT: [f you know.
THE WTNESS. Right.

A | don't recall exactly what he said, but we were
definitely asked to stop working at the tinme.

Q Right. And your recollection was, although not
specific, that he mentioned sonething about things not noving
al ong as fast as they had hoped?

MR. HOUPT: Obj ection. Asked and answer ed.

Hear say.

A That's correct.

THE COURT: "Il allowit. He testified.

4355

Vanessa M|l er Senior Court Reporter
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Dr. F. Sabry - By Respondent - Direct/Rollin
Q Now, the whole project -- the whole task that you

were given woul d' ve taken six to ei ght weeks to conpl ete;

correct?
A | think so. |'mnot quite sure. But, yes, around
that time. It sounds right.

Q And you understand that the anmount of noney that

each trust is going to get, if the settlenent is approved, is
based on the work that was given to you but which you were
told to stop doing; right?

MR, HOUPT: (bj ection. M scharacterizes the
agr eenent .
The settlenment agreenent said the |oss of the

cal cul ation woul d be done after the settlement approval

date. She was not asked to not do the work after the
settlement approval date. She was asked not to do it two
years ago.

MR, ROLLI N: That sounds an awful lot |ike
testinony. | didn't ask a question that woul d' ve
elicited that testinony.

MR. HOUPT: Yes. The question is "the
work -- the anpbunt of nobney that each trust is going to

get is based on the work that was given to you but which
you were told to stop doing.” There's no foundation that
she was told not to do that cal culation

THE COURT:

Wl l, she just testified that she

Vanessa M|l er Senior Court Reporter
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Dr. F. Sabry - By Respondent - Direct/Rollin

was told to stop doing her work, so I think that's what

he means. The project was stopped.

['I'l let you answer the question, if you can

remenber it. If not, I'Il ask one of the reporters to
read it back.

A | was asked to stop work around July or August,
before the work was conpl et ed

Q Right. But ny question was that you understand that
the work that you were doing was a predicate for any
certificate holders to know how nmuch noney each trust is
going to get if the settlement is approved?
A No, | --

THE COURT: If you understand. D d you

under st and t hat ?
A What do you nean by that? Wat do you nmean?
Q |f you don't understand, |I'mcertainly --
THE COURT: Woul d you rephrase it pl ease?
MR ROLLIN: I'11 be happy to.
Q You understand that each trust all ocabl e share of
not be determ ned

the settlement proceeds, if approved, wll

until you conplete the work that you were given to do;
correct?

A Yes. The allocation will happen after the
settl ement woul d be approved.

Q Not only the allocation, but also the determ nation

4357

Vanessa M|l er Senior Court Reporter
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Dr. F. Sabry - By Respondent - Direct/Rollin

of the allocable share, right? How nuch each trust wll get

as a percentage of eight-and-a-half-billion dollars can only
be determ ned after you conplete your work; right?

A That's correct. After the settlenent woul d be

approved, then each trust would know its allocable share,
yes.
Q And until that happens, no trust or certificate
hol ders wi || know how nuch noney any trust will get; right?
MR. HOUPT: (bj ection. Calls for specul ation.
THE COURT: I f you know, you can answer.

A They woul d not know what the NERA all ocati on woul d
be, if that's what you nean

Q That's what | nean.
A Yes.

MR ROLLIN: One nonent, your Honor.

Q You testified a little while ago that w thout sone
additional information fromloan re-underwiting, you
woul dn't be able to conduct a study that established the
contributions of

mar gi nal | osses occasi oned by breaches of

representation and warranties; do you renmenber that
testi mony?

A Yeah.

Q And is that the sort of thing you' ve done before,
where | oan re-underwiting has assisted in the process?

A |'ve consulted on issues simlar to that, yes.

Vanessa M|l er Senior Court Reporter
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